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SAINT LOUIS, JULY 4, 1879. 





CURRENT TOPICS. 





The Supreme Court of Illinois in Hoecker v. 
People, decided on the 20th ult., held that to 
an indictment for selling liquor without a 
license it was no defense that the defendant was 
a druggist and had sold the liquor upon the pre- 
scription of a physician. Craie, C. J., said: 
‘It was aground of defense that the sales were 
made on the prescription of a physician,and it 
is complained that the court refused to give an 
instruction asked by the defendant to the ef- 
fect that if the sales of the liquor were made 
upon a prescription of a practicing physician, 
and at the time of such sales the purchasers 
represented to the defendant that the liquor 
was wanted to be used as a medieine in case 
of actual sickness, and that the defendant 
made the sale upon such prescription and rep- 
resentation in good faith, to be used as a med- 
icine only, then the defendant would not be 
liable and should not be found guilty in re- 
spect to such sales. We do not perceive how 
the prescription of a physician and the repre- 
sentations of a purchaser can be admitted asa 
justification for making sales of intoxicating 
liquors contrary to the statute, at least, with- 
out proof that the representations made were 
true. The words of the statute are unquali- 
fied; whoever not having a license shall sell, 
without any exception or limitation whatever 
as to any class of persons or cases. By the 
46th clause of section 62, chap. 24, p. 220, 
Rev. Stat., 1874, provision is made for the 
granting of permits by the authorities of a 
city or village to druggists for the sale of in- 
toxicating liquors for medicinal, mechanical, 
sacramental and chemical purposes. Without 
such a permit or a license the sales made by 
the defendant stand without justification.’’ 





In Nelson v. White, 61 Ind. 139, the Su- 
preme Court of Indiana held that an agree- 
ment made by the holder of a promissory 
note with the maker, upon a valuable consid- 
eration, to extend the time of payment for a 
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definite period beyond the maturity of the 
note, can not be set up in bar to an action 
brought on the note before the expiration of 
the period. This decision is antagonized by 
several decisions of the same court, which are 
not cited in the opinion. In Rhodes v. Thom- 
as, 2 Ind. 638; Ward v. Walton, 4 Ind. 75, 
and Billingsly v. Stratton, 11 Ind. 396, it was 
laid down as a general principle of the common 
law that the parties to a written contract, not 
under seal, may, after its execution, and before 
breach, dissolve, waive, discharge or qualify 
the contract, or any part of the same, by a new 
verbal contract. In Rhodes v. Thomas, supra, 
the case of Goss v. Lord Nugent, 5 B. & A. 
58, is cited, in which the principle above stat- 
ed is limited to contracts which are not re- 
quired by the statute of frauds to be in writ- 
ing. In conformity to these rulings, the case 
of Rigsbee v. Bowler, 17 Ind. 167, was de- 
cided. The holder of two promissory notes, 
neither of which was due, agreed with the 
maker that, if he would pay off one at once, 
he should have a given time after the making 
of the other to pay it off. ‘The maker accord- 
ingly paid the former note. These facts were 
held to constitute a defense to a suit brought 
on the unpaid note before the expiration of 
the agreed time of extension. Peck v. Beck- 
with, 10 Ohio St. 497, is cited and approved,. 
in which it was held that an agreement for 
value to extend the time of payment, made be- 
fore the maturity of the note, is a valid and 
binding engagement, and a bar to a suit 
brought before the expiration of the time. In 
Conaway v. Dorst, 20 Ind. 426, which was a 
suit against the maker on a promissory note, 
he answered an agreement, made before the 
commencement of the action, for an extension 
of time of payment, which had not expired. 
In support of the answer, to which a demur- 
rer had been sustained, the defendant cited 
Rigsbee v. Bowler, supra. The court, how- 
ever, upon the authority of that case, held the 
answer bad, because it did not appear that the 
agreement for extension was made before the 
maturity of the note. 





A question as to how the facts showing 
jurisdiction in a suit in the Federal Circuit 
Court, should appear in the record was ruled 
on in the United States Circuit Court for the 
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Southern District of Ohio in the recent case 
of Mexico Southern Bank v. Reed. The case 
was an ordinary suit brought on a promissory 
note, the caption of the petition being ‘‘ The 
Mexico Southern Bank, a corporation, plain- 
tiff v. Townsend Reed, defendant.’’ The de- 
fendant moved to dismiss ‘* because the name 
and designation of the plaintiff, as a corpo- 
ration in the said caption, without assuming 
therein its location, character, and kind, are 
not the same as is averred in the body thereof. 
The averment is, referring to the said cap- 
tion, ‘said plaintiff,’ when. in fact, in said 
caption naming the plaintiff, it is not 
named or described as in the body of 
the petition.”’ The motion was over- 
ruled, Swine,J.,saying: ‘“The vital point in the 
motion to dismiss the petition, and the only 
point necessary to be decided by the court, is 
whether the caption of the petition is sufficient 
to give the court jurisdiction in this case. ‘It 
is a settled doctrine of this court that, in cases 
where the jurisdiction of the Federal courts 
depends upon the citizenship of the parties, 
the facts essential to support that jurisdiction 
must appear somewhere in the record,’ says 
Judge Harlan in Robertson v. Cease, 7 Cent. 
L. J. 476. In Railway Company v. Ramsay, 
22 Wall. 326, the Chief Justice said: They 
need not necessarily, however, be averred in 
the pleadings. It is sufficient if they are in 
some form affirmatively shown by the record. 
That view was approved by the subse- 
quent case of Bridges v. Sperry, 95 U. S. 403. 
In the present case the only record is the pe- 
tition. Therefore, the necessary allegations 
must be contained somewhere in the petition, 
and must be distinctly and positively averred, 
but not necessarily in the caption; and it is 
not sufficient that the facts of jurisdiction may 
be inferred argumentatively from the aver- 
ments. Now, though in this case the state- 
ments of the location, character and nature of 
the corporation, the plaintiff herein, are not 
set forth in the caption of this petition, yet 
allegations essential to support the jurisdiction 
of the court, so far as periains to the plaintiff, 
appear ia the body of the petition, namely, that 
the plaintiff is a ‘ corporation, organized under 
the laws of the State of Missouri, and is en- 
gaged in the business of banking in the City 
of Mexico, in said State’ and, in cases where 
the jurisdiction of the Federal courts depends 





upon the citizenship of the parties, the de- 
cisions hold that for the purposes of suit, a 
corporation is a citizen of the State under 
whose laws it has its existence and being.’’ 








COMMON LAW EXEMPTIONS. 





Although many of the States have made 
such provision by statute for an exemption 
from sale on execution of property of resident 
citizens as to include all that was exempt at 
common law, many, perhaps the most of them, 
have not. The statutory exemption is generally 
allowed only to householders or heads of fami- 
lies; in some cases the exemption is of prop- 
erty of a specified value to be selected by the 
debtor, and few or none of the States have ex- 
tended the benefits of their exemption laws to 
non-residents or aliens. 

These exceptions suggest questions which 
are important and worthy of examination, the 
more especially as the opinion seems to pre- 
vail that statutory exemptions are in deroga- 
tion of the common law,! and because the rule 
is firmly established that all are excluded from 
their benefits who are not specially named in 
them.” Indeed, the rigorous rule is sometimes 
asserted to be that even the wearing apparel 
of ‘a debtor not entitled to the benefit of the 
exemption laws of a State, if found off his 
person or out of his possession, so that no 
trespass would be committed in the taking, 
might be lawfully taken on execution. for 
debt. Rut such a rule is certainly neither to 
be tolerated by humanity or justified by law. 
In examining these questions we are obliged 
to rely very considerably upon general prin- 
ciples, and can derive very little aid from the 
books, for the reason that the questions have 
very seldom come before the courts for di- 
rect adjudication. In practice the questions 
are common enough, but the debtors who 
most need them cannot afford the expense of 
claiming the limited privileges granted them 
by the common law; and a creditor would 
seldom find it profitable to appeal in such a 
ease from an adverse decision of an inferior 


(1.) Herm. on Executions, 87; Ward v. Kuhn, 16 
Minn. 159. 

(2.) Hill v. Johnson, 29 Penn. St. 362; Corp v. Gris- 
wold, 27 Iowa 397; Swan v. Stephens, 99 Mass. 7; Fin- 
ley v. Sly, 44 Ind. 266; Bowne v. Witt, 19 Wend. 475. 

(3.) Cook vy. Gibbs, 3 Mass. 193; Bowne v. Witt, 


supra. 
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court, even if the amount involved were suffi- 
cient to allow the taking of an appeal. 
Some light, however, is thrown upon the 
subject by a careful examination of the prac- 
tice at common law by which the personal 
property of a debtor could be taken to satisfy 
a debt. This was done either by distress or 
on execution under a writ of jieri facias. The 
former was a special remedy, and was only al- 
iowed in those cases where the debtor was also 
considered to be a wrong-doer, and the debt 
an injury arising ex delicto. Accordingly a 
distress might be taken by a landlord of his 
tenant for non-payment of rent, for neglect to 
do suit at the lord’s court, or other personal 
service ; for amercements in a court leet; for 
injuries done by cattle damage feasant; and 
for duties and penalties inflicted by special act 
of parliament.4 The writ of jfieri facias issued 
against the goods and chattels of the debtor 
to recover the amount of a judgment for debt 
or damages. The remedy by distress being 
of an extraordinary character, it was so hedged 
in with qualifications and particular require- 
ments that it became a hazardous proceeding. 
Consequently, for the protection of both debtor 
and distrainor, the exemptions to which the 
debtor was entitled became very early settled. 
They were ail animals fer nature ; anything 
being at the time in the personal occupation 
and use of the debtor; tools or utensils of 
trade, as the axe of the workman, the books of 
the scholar, etc., actually used by the debtor in 
his trade or business; work animals in actual 
use, and sheep; whatever could not be re- 
turned in as good condition as when distrain- 
ed, and things affixed to the freehold. And 
in all cases the exemptions were the same, ex- 
cept where distress was granted in the nature 
of execution by any particular statute, as 
for poor rates, etc.’ The reason for each of 
these exemptions is apparent without explana- 
tion, except possibly that of sheep, and the 
reason for that was undoubtedly the encour- 
agement of wool growing, which became at 
an early day one of the peculiar sources of 
English wealth, and which, as an industry, 
received special encouragement and cian 
tion’ from its legislators. 


(4.) 3 Bl. Com. 6. 

(5.) 3 Bl. Com. 417. 

(6.) 3 Bl. Com. 9. 

(7.) 8 Salk. 137. 

@.) 4 Bl. Com. 154; see 1 Froude Hist. 17, 1 Ed. 40. 


From sale on execution under the writ of 
Jeri facias it has been broadly stated? upon 
text-book authority” that nothing was exempt 
except necessary wearing apparel, and that 
where the debtor had two cloaks, one might 
be taken, but these statements seem never to 
have been judicial decisions to that effect, 
nor to be supported by the early authori- 
ties. It is true that Blackstone says the 
sheriff might, on jfieri facias, sell the goods 
and chattels of the defendant till he had raised 


enough to satisfy the judgment and 
costs. This apparently excepted noth- 
ing whatever, but it could not have 


been so intended, because necessary apparel 
was always exempt, and because at common 
law chose in action could never be taken on 
execution.” And besides it was provided 4 
that if only part of the debt were levied on the 
Jieri facias, the plaintiff might have a capias ad 
satisfaciendum for the residue, under which 
the debtor could be imprisoned until he made 
satisfaction of his debt. But among the 
qualifications of the rigor of this writ was the 
relief granted by the lords act,16 which pro- 
vided that if a debtor charged in execution 
for any debt not exceeding 100/., surrendered 
al’ his effects to his creditors (except his ap- 
parel, bedding and tools of his trade, not 
amounting in the whole to the value of 101.), 
and would make oath ef his punctual compli- 
ance with the statute, he might be discharged 
unless, etc. Clearly, if all the goods of the 
debtor, without exception, could have been 
taken in the first place on the fieri facias, this 
very important exception would have been 
to the last degree unnecessary, From this the 
presumption irresistibly follows that the ex- 
cepted articles were always exempt, and that 
the discharge was granted upon the oath of the 
debtor being made that all of his property but 
the excepted articles had been surrendered to 
his creditors. This provision seems to have 


(9.) Cooke vy. Gibbs, 3 Mass. 193; Bowne v. Witt 19 
Wend. 475; Semdolf v. Alford, 3 M. & W. 248. 

(10.) 3 Bouv. Inst. 576; 1 Bouv. Dict. 562; Freeman 
on Ex. § 208; Herm. on Ex. 86. 

(1.) Unless the case in Comb. 356 maybe. It is 
so cited in 1 Bouv. Dict. 562, but I have not been able 
to consult Comberbach, and I do not find the case cited 
except by Bouvier. 

(12.) 3 Com. 417. 

(13.) Bouv. Dict. Title Execution; Herm. on Ex. 
157. 

(14.) 1 Roll. Abr. 904; Cro. Eliz. 344. 





(15.) 3 Bl. Com. 417. 
(16.) 32 Geo. II. c. 28. 
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been continued in all subsequent acts on the 
same subject; the only changes being in the 
amount of the debt and the value of the ex- 
cepted. property. There seems also to have 
been no act wherein less was excepted, and 
we may reasonably conclude therefrom that 
the exception in the lord’s act was simply- the 
incorporation into the statute of the well 


known exceptions already allowed by tlie com- | 


mon law. Aside from this, there are otber 
reasons leading to the same conclusion. 

No distinction is made in these statutes be- 
tween a debtor, who is the head of a family 
and ore who is not, and it cannot for an ins- 
tant be believed that there ever was a time in 
the history of the English people when their 
law would justify a creditor in taking from a 
debtor and his family even the clothing ne¢es- 
sary to protect their bodies, and in leaving 
them without a bed on which to sleep. 
Human life has always been held too dear in 
England, and humanity has always asserted 
itself too strongly to have tolerated that. Be- 
cause a debtor by the statute law could be 
deprived of his liberty under certain circum- 
stances at the. will of the creditor, does not 
argue the want of a humane regard for the 
rights of debtors as some text writers have 
maintained.!”7 At the common law a creditor 
could only have satisfaction of the personal 
estate of the debtor.* Under such a system 
a debtor might own landed estates of great 
value, and choses in action of any amount, 
and still ignore the rightful demands of a cre- 
ditor, and it was doubtless to remedy this de- 
fect of the common law that the statute intro- 
duced a rule before unknown! as the only 
possible means of bringing a recalcitrant 
debtor to terms. And even this harsh rule, 
whenever allowed, was so tempered with hu- 
manity, that a defendant as early as the time 
of Edward III was discharged from custody 
because too old to bear the confinement.» The 
same argument of humanity and public policy 
applies, but with less force perhaps, in favor 
of the probability of the common law exemp- 
tion of the tools and implements of the deb- 
tor’s trade. From the earliest times they 
were exempt from distress. Blackstone in 
assigning a reason says,” they are said to be 


(17.) Freem. on Ex. § 208. 

(18.) 3 Bl. Com. 418, 

(19.) Sir Wm. Harbert’s Case, 3 Co. 30. 
(20.) 1 Inst. 289. 

(21.) 3 Bl. Com. 9. 


privileged for the sake of the public, because 
the taking them away would disable the owner 
from serving the Commonwealth in his station. 
The reason is well grounded in the highest 
public policy, and applies even more strongly 
in the case of a writ of fiert facias than of a 
distress, because the rights of a creditor were 
\ necessarily deserving of greater consideration 
where the liability arose from a wrongful act of 
| the debtor than where it arose ex contractu. 

| To deprive the debtor of his tools would 
| have been to deprive him of all means of ob- 
taining an honest livelihood, and to compel 
him to remain a pauper or become a rogue, 
for in those days one could not have resorted 
to the unmanly shift of placing the title to his 
personal property in his wife, even if he had 
desired. There was then no such via media 
between independence and pauperism. 

The same reasons apply equally to non-resi- 
dents and aliens as to resident citizens, and 
the application is confirmed by the well known 
fact that non-residents were under no disa- 
bilities, and that the common law disabilities 
under which aliens were placed attached only 
to their ownership of real estate, and did not 
in any way affect their right to hold personal 
property.” 

The rule deduced from the foregoing pro- 
positions is this: At common law every debtor 
whether the head of a family or not, and 
whether citizen or alien, was entitled to hold 
exempt from execution all necessary wearing 
apparel, bedding and tools or implements of 
his trade of limited value. If this is a correct 
statement of the exemption accorded by the 
common law, then a debtor is always entitled 
to its benefits over and above all provisions of 
the statute law, unless expressly excepted 
therefrom, for the universal rule of statutory 
construction is that the statute law is to be 
construed with reference to the principles of 
the common law, and that the common law 
only gives place to the statute law when the 
latter is couched in negative arms, or where 
its matter is so clearly repugnant that it im- 
plies a negative. When both laws are affirma- 
tive and the substance such that both may 
stand together, the latter does not repeal the 
former, but both have a concurrent efficacy. 





(22.) 1 Bl. Com. 372. 
(23.) 1 Bi. Com. 89; 1 Kent Com. 464; Good v. Fogg, 
61 Ill. 449. 
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This rule applies with special force to exemp- 
tion laws, which are always to be liberally 
construed Ww. L.S. 


(24.) Freem. on Ex. § 208; Herm. on Ex. 87; Stewart 
vy. Brown, 37 N.C. 350; Gilman v. Williams, 7 Wis. 329; 
Kuntz v- Kinney, 33 Wis. 510; Bevan vy. Hayden, 13 
Ia. 122; Vogler v. Montgomery, 54 Mo. 577; Good v. 
Fogg, supra. 





BREACH OF PROMISE OF MARRIAGE. 


GULICK vy. GULICK. | 
i — 


Supreme Court of New Jersey, February Term, 1879. 


A promise to marry made bya person physically and 
incurably impotent is contrary to the statutory policy 
vf the State, and its breach will not constitute a cause 
of action. 


On rule to show cause why a new trial should 
not be granted, the issue having been tried in the 
county of Middlesex. 

W. Y. Johnson and Attorney General Stockton 
for the rule; C. H. Winjficld, contra. 

BEASLEY, C. J., delivered the opinion of the 
court: 

This is asuit for a breach of promise of marriage. 
At the time of the contract the plaintiff was thirty- 
nine and the defendant seventy-nine years of age. 
It appeared from the proofs atthe trial that 
the defendant wae sexually impotent, owing to a 
surgical operation, and that such infirmity was 
known to the plaintiff. The question is, whether 
an actionable promise could exist in view of such 
a state of facts. 

This inquiry, I think, should receive a negative 
response. The undertaking which is sued on is 
plainly against the policy of the law of the State. 
The statute (Rev., p. 315, § 4), says that ‘‘divorces 
from the bond of matrimony may be decreed in 
case the parties, or either of them were, at the 
time of such marriage, physically andincurably : 
impotent; and all marriages in such case shall be 
invalid from the beginning, and absolutely vuid.” 
The effect of this act is to put it in the power of 
the chancellor to declare any marriage void on ac- 
count of incurable impotency in either or both of 
the parties. It is argued that this clause just quoted 





cable only where there is a fraudulent concealment 
of such matrimonial impediment. But the act, 
construed by legal rules, will not yield such a 
meaning. ‘There are three fatal objections to this 
suggested interpretation. First, it rendersthe en- 
tire section nugatory, as, if such be its office, it 
added nothing to the efficiency of the law as it ex- 
isted at the time of the enactment of such provi- 
sion, for at that period it had already been defini- 
tively settled by the opinion of the Court of Errors 
in the case of Carris v. Carris, 9 C. E. Green 516, 
that a fraudulent concealment of the kind in 
question constituted a ground on which the mar- 
\ 





| legislative design. 


riage might be dissolved. Second, such a construc- 
tion is inconsistent with the provision itself, which 
makes the marriage voidable for the reason of im- 
potency in both parties, and in such a case it is im- 
possible to place the proceeding for divorce on the 
allegation of deception, as an impotent party could 
not rationally allege that he suffered from a fraud 
practiced by the non-disclosure of a correspond- 
ing defect in the other party. And in the third 
place, as the statute in explicit terms says that 
impotency in one or both of the parties shall con- 
stitute the ground of divorce. the court, in inter- 
preting it, cannot say that concealment as well as 
impotency is necessary. Such a reading would be 
founded on the implication that. the essential 
ground of divorce is not contained in the statute, 
because if concealment of the impotency must ex- 
ist in order to put the action in motion, then fraud 
would be, most certainly, the substance, and the 
physical defect but the incidental characteristic of 
the proceeding for the dissolution of the marriage. 
It is very obvious, I think, that such a material 
modification of the verbal expression of this sec- 
tion could be justified only on the ground that its 
letter would lead to a result so outrageously in- 
consistent with common reason as to demonstrate 
that such result could not have been within the 
But nothing of the kind can be 
pretended in this instance. It is true that the act, 
read by its letter, establishes a policy about which 
different views may be entertained. To some 
minds the system introduced by it may appear un- 
duly restrictive of the right to marry, while to 
other minds this circumscription of such right may 
seem wise, as, on the whole, such relationships 
have a tendency that is not consistent with moral- 
ity or the well being of society. But for present 





| purposes it is enough to say that the policy of the 


act, receiving it in its literal sense, is not absurd, 
and this being so, such policy is not subject to 
judicial amendment or revision. 

Taking this view of the statute, it is not possible 
to sanction the present action. The defendant 
could not bind himself to enter into a marriage 
which, by force of its own inherent conditions, 
might be declared by the chancellor to be void ab 
initio. Having made such a promise, he had a 
/ocus penitentie, and could repudiate it without sub- 


jecting himself to a liability to be sued. The plain- 


tiff should have been non-suited at the trial, 
and on this account the rule must be made abso- 
lute. 


DOMICIL—EVIDENCE—RES GEST. 





DOYLE vy. CLARK. 


United States Circuit Court, Eastern District oy 
Michigan, June, 1879. 


Declarations made by a party in the act of changing 
his residence and as part of the res geste, are admis- 
sible as evidence of an intention to make the change 
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permanent and rebut any inference that it was made 
for temporary purposes; but if such declarations are 
made after the change is effected for the purpose of 
manufacturing evidence and establishing a fictitious 
domicil, they are not admissible. 


On motion to remand. 

Plaintiff, who was a citizen of Illinois, began a 
suit against the defendant in the Superior Court of 
Detroit, which was removed tothis court and tried 
on the 24th day of June. Upon the trial plaintiff 
subinitted to a non-suit, and two days thereafter 
began this suit for the same cause of action in the 
Superior Court of Detroit, which was also remov- 
ed upon the petition of the defendant setting forth 
that plaintiff was a citizen of Dlinois. Motion 
was made to remand upon the ground that at the 
time the suit was commenced plaintiff was a citi- 
zen of this State, and therefore this court had no 
jurisdiction. 

Mr. Atkinson for the plaintiff; Mr. Wisner for the 
defendant. 


Brown, J.: 

If plaintiff be a citizen of the United States, 
and in absence of proof to the contrary I must 
presume such to be the fact, her citizenship of any 
particular State depends solely upon her residence 
within such State. The Constitution, investing 
jurisdiction in the Federal courts over controver- 
sies between citizens of different States, is to be 
interpreted as if the word ‘‘resident’’ were used 
instez.d of ‘citizen,’ though when used in contra- 
distinction to the word ‘“‘alien,” it signifies that 
class of persons who by nativity or naturalization 
have obtained the right to the protection of the 
general government and to the prerogatives and 
immunities attached thereto. Cooper v. Galbraith, 
3 Wash. 546; Read v. Bertrand, 4 Id. 514; Butler 
v. Farnsworth, 4 Id. 101; Gardner v. Sharp, 4 Id. 
614. 

Two things must concur to effectuate a change 
of domicil: 1. An actual change or removal of 
residence. 2. An intention to make such change 
or removal permanent. If both of these requisites 
concur in point of time, the place to which remo- 
val is made becomes instantly the place of domi- 
cil, notwithstanding the party may entertain a 
floating intention to return at some future period. 

Story on Conflict of Laws, § 46. This is illustrated 
in the ordinary case of an emigrant who trans- 
ports his family and household effects to a new 
State, and settles upon a farm. A change of domi- 
cil takes place instantly upon his arrival. On the 
other hand, a person may transport his family and 
household effects in like manner to another State 
for a temporary purpose, as for instance the set- 
tlement of some particular business, or for a change 
of climate in summer without thereby disturbing 

his former residence. The leading English case on 

this question is that of Summerville v. Lord Sum- 
merville, 5 Ves. 750, and the principle there laid 
down has since been so often reaffirmed as to have 


become the unquestioned law of both countries. | 


From a very large number of American cases I 
cite the following as the best illustrations of the 
general doctrine: State v. Hallet, 8 Ala. 159; Ring- 





gold v. Barley, 5 Md. 186; Smith v. Croom, 7 Fla. 
81; McKowen v. MeGurre, 15 La. 637; Leach v. 
Pillsbury, 15 N. H. 137; Johnson v. 21 Bales, &c., 
2 Paine, 602; Jennison v. Hapgood, 10 Pick. 98; 
Williams v. Whiting, 11 Mass.°423. 

While, as before observed, the general rule ap- 
plicable to a change of domicil is unquestioned, 
much difficulty is experienced in applying it to a 
given state of facts. In the case under considera- 
tion, it appears with sufficient certainty that plain- 
tiff, prior to her coming here to attend the trial of 
her cause, was a citizen of Illinois, and that she is 
now a citizen of Michigan, and the only point to 
be determined is, when this change of citizenship 
took place. Her deposition is loose and contra-. 
dictory, and there is an evident desire on her part 
to make it appear that she was a resident of this 
State at the time this second suit was commenced. 
She states in substance ‘‘that she has resided in 
Michigan since her trial here June 24th; that this 
has been her per nanent residence since then; that 
Michigan has been her home off and on these last 
two years; that she had no home and lived in Chi- 
cago up to July last; last July her house was 
sold.’? That she was here on the day of the trial 
of her case, and told Mr. Atkinson that she would 
become a citizen. She also told him three months 
before, and asked him whether there was any oath 
necessary or anything else required ; that she asked 
him that in this court room, and told him it was 
her intention to become a citizen; that immedi- 
ately after that she resided at St. Mary’s Hospital 
for three days, and then, in response toa telegram 
from her brother, returned to Chicago to nurse 
him, came back after three weeks, stopped at the 
Biddle House a week, and then at the Alexander 
House at Grosse Isle three or four weeks, and 
then at a farmer’s; thence she went to St. Mary’s 
Hospital, and has since remained there, though it 
appears she went to Mt. Clemens and remained 
some time, taking care of her brother. She con- 
cludes her direct examination by saying that from 
the date of the trial she became a citizen of this 
State. It appears that she came to this city two 
weeks before the trial, because, as she said, she had 
no home anywhere else, and the climate agreed 
with her better than Chicago. 

Her counsel testifies in an affidavit that she has 
continuously claimed Detroit as her home, since 
this suit was commenced, and removed here on 
purpose to prevent the removal of this case to this 
court, where it was once tried, and a non-suit suf- 
fered. 

I have no doubt the truth is substantially this, 
that plaintiff came here with no intention of chang- 
ing her residence, but to attend the trial of the 
case, that disappointed at the result of her trial. 
and desiring to commence a new suit in the supe- 
rior court, she announced her intention of becom- 

ing a resident of this State, and did finally remove 
here. Disembarrassed of her declaration to her 
counsel, made at the time of the non-suit in this 
court room, that she intended to become a citizen 
of this State, the question would present no diffi- 
culty. It is the ordinary case of a person coming 
from abroad to attend the trial of a suit in which 
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she is interested, and subsequently making this 
State her residence. Did then her declaration to 
her counsel, that she intended to change her resi- 
dence, and become a citizen of this State, operate 
to effectuate such change? The general rule is 
well understood, that declarations which are part 
of the res geste are admissible in evidence to show 
intention, and the instances are numerous where 
the declarations of a person made in changing a 
residence has been received as evidence of an in- 
tention to make the change permanent, and to re- 
but any presumption that it was made for tempo- 
rary purposes. At the same time, the admissibility 
of such declarations is somewhat in the discretion 
of the court and is subject to another general rule, 
that a person will not be allowed by his declara- 
tions, to make a case for himself. In matters of 
general and public interest, in which evidence of 
reputation or common fame is admitted, the decla- 
rations of persons supposed to be dead are held 
admissible only if made before any controversy 
arose touching the matter to which they relate, or 
as it is usually expressed ante litem motam. 1 
Greenl. on Evidence, sec. 130 and 131. 

Declarations which are claimed to be part of the 
res geste are apparently subject to a similar quali- 
fication. The principle is illustrated in the case 
of Thorndyke v. City of Boston, 1 Met. 247, 
where the question arose upon the admission of 
letters, offered on the ground that they were dec- 
larations of the plaintiff accompanied with his acts 
of removal from Boston to Edinburgh, addressed 
to his agent in the ordinary course of business and 
were thererore as res geste, good evidence of his 
intention connected with those acts. The case 
turned upon the question whether the plaintiff was 
liable to taxation as an inhabitant of Boston in 
1837, and the court held that letters written before 
the plaintiff knew the tax had been assessed upon 
him were admissible, but was strongly inclined to 
the opinion that letters written after the suit was 
brought were not so. The court observes ‘+ the ad- 
mission of declarations either written or verbal in 
connection with acts done and giving character to 
such acts depends much on circumstances and upon 
the nearness of distance of time to the declara- 
tions made and the acts done.” 

In the case of Watson vy. Simpson, 13 La. Ann. 
337, conversations by a party, where he had an op- 
portunity to manufacture evidence for the purpose 
of establishing a fictitious domicil, were held not 
to affect the real facts of a case. So, also, in Tobin 
vy. Walkinshaw, 1 McAl. 186, a distinction is taken 
between declarations as to residence made before 
and after a controversy arose on the question as to 
resideace became material. 

Now, inthe case under consideration, the declara- 
tions in question not only did not accompany the 
act of removal, being made some two weeks after 
she arrived here, but were evident)y made with the 
design thereby of establishing a new domicil, or.in 
other words, of making a case for herself. There 
had been no change of residence. She retained 
her house in Chicago, and there is nothing tending 
to show that she came here with anything more 
than ber ordinary clothing. Ivis true that she is 





poor, and there is nothing to show that she has now 
brought her furniture with her; but it does appear 
that in July she sold and earn her house in 
Chicago, and that since that time she has remained 
in this State. There had been, it is true, a change 
of presence, but nothing to indicate a change of 
residence. 

This case bears some resemblance to that of 
Williams v. Whiting, 11 Mass. 423, where the 
question arose as to the residence of an elector on 
the 2d of November, 1811. It appeared that, on 
the 28th of October, he resided in Roxbury, being 
a householder and having a family there. Previ- 
ous to this time he had been appointed and quali- 
fied as clerk of the court in the county of Norfolk, 
and, on the 28th of October, came to Dedham for 
the purpose of performing the duties of his office, 
took possession of the apartments in the court 
house, but his family and household establishment 
remained in Roxbury until the 12th of November, 
when he removed them to Dedham. From the 28th 
of October until the 12th of November he boarded 
ata public house in Dedham. On the 29th of Oc- 
tober he contracted for a house in Dedham, which 
he was to rent and occupy from the 12th of No- 
vember. On November Ist, he returned to his 
family in Roxbury where he eontinued until the 
4th, when he contracted for a horse and chaise to 
go to Dedham daily and return to Roxbury at 
night. The court were of opinion, under the cir- 
cumstances, he remained an inhabitant of Rox- 
bury until the day of his removal with his family. 
A still stronger case is that of State v. Hallet, 8 
Ala. 159. In this case a resident of Georgia came 
to Alabama for the purpose of settling, leased land 
and purchased materials for the erection of a 
foundry and returned to Georgia for his family, 
and, after some detention, returned with his 
family and took up his residence in Alabama. The 
court held that he did not lose his domicil in 
Georgia, or acquire one in Alabama until his ac- 
tual removal with the intention of remaining. 
The court remark that his acts in coming to Ala- 
bama with the design of settling and manifesting 
his intention of making that State his permanent 
residence by leasing a piece of land, procuring 
materials for the erection of a foundry, mark un- 
equivocally his intention of changing his residence, 
but were not sufficient to cause a loss of the domi- 
cil he previously had. If. say the court, on his 
return to Georgia he had, before being able to 
carry his purpose into effect died, it can admit of 
no doubt the courts of Georgia and not of this 
State would have been entitled to distribute his 
estate. The same rule must have preva‘led if he 
had died upon the journey here, for until he had 
actually reached here there would have beea no 
change in fact of the domicil. See also McIntyre v. 
Chappell, 4 Tex. 187; 4 Cowen 516. 

Putting the illustration used in the Alabama 
case, it seems to me there can be no doubt that if 
the plaintiff had died after she returned to Chicago 
the day following the commencement of this suit, 
her estate would have been administered there and 
not here. 

I am satisfied she was not a citizen of this State 
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at the time this suit was commenced, and the 
motion to remand must be denied. 


— 
—_—— 





PRIVILEGE FROM ARREST — PERSON 
BROUGHT WITHIN THE JURISDICTION 
BY PROCESS OF ANOTHER COURT. 





PEOPLE v. JUDGE OF THE SUPERIOR COURT 
OF DETROIT. 


Supreme Court of Michigan, April Term, 1879. 


1. THE PRIVILEGE FROM ARREST extends to all 
eases in their nature judicial, whether taking place in 
court or not. 

2. A MOTION FOR A DISCHARGE is a suitable pro- 
ceeding to avoid an arrest that is voidable as a breach 
of privilege. 

8. THE RECOGNITION AND PROTECTION arising be- 
cause the party was brought into the court’s jurisdic- 
tion by the process of another court, is not a question 
addressed exclusively to the court under whose pro- 
cess the arrest was made; the privilege is primarily 
conferred for the protection of the party himself, 
and if the court allows its process to be used against 
it, an appellate court will correct the wrong by manda- 
mus. 

4. ALTHOUGH ONE ARRESTED under civil process of 
the United States Circuit Court is legally entitled to 
give bail to the marshal in the county of his residence, 
yet if he accompanies the marshal to a city in another 
county where the process is returnable, his presence 
there must be considered compulsory. 

5. ONE ARRESTED ON CIVIL PROCEsS of the United 
States Circuit Court and taken from his home into an- 
other county to the place of holding court, is privil- 
eged, upon his discharge after giving appearance bail 
to the marshal, from arrest under the civil process of 
a local court which could not have reached him had 
not the former process brought him within the juris- 
diction. 


COOLEY, J., delivered the opinion of the court: 

The relator was arrested in the county of Oak- 
land, on process issuing out of the Circuit Court of 
the United States for the Eastern District of Mich- 
igan, in a civil suit brought by Marshal Field and 
others, and taken to the city of Detroit, in Wayne 
county, where he gave the usual appearance bail to 
the marshal and was discharged. He was there- 
upon immediately arrested again on civil process, 
issuing out of the Superior Court of Detroit, at the 
suit of other plaintiffs, and gave appearance bail 
to the sheriff. Subsequently, he was surrendered in 
exoneration of his bail to the sheriff, and then 
moved in the superior court for discharge from the 
arrest on the process of that court. ‘The grounds 
of the motion were: First, that the affidavits of 
the arrest were insufficient; and second, that the 
arrest was made in disregar. of a privilege from 
arrest to which the relator was then entitled. The 
motion was overruled. 

1. We are all satisfied that the affidavits for ar- 
rest made out a sufficient prima facie case, and that 
relator was not on that ground euntiiled to a dis- 
charge. The suit was brought for the value of 


goods sold and delivered to a co-partnership, of 
which relator was a member, and the evidence of 
the affidavits strongly tended to show that the pur- 
chase was made without the intention to pay for 
the goods, and with the knowledge that the pur- 
chasers were either at the time insolvent, or that 
they proposed fraudulently to give to their affairs 
the appearance of insolvency. 

2. The question of privilege has been ably pre- 
sented and argued in this court. Itis admitted 
that the relator would not have been within reach 
of the process of the Superior Court of Detroit, 
had he not been brought within the city by a United 
States Marshal ;*but it is truly said that he had the 
legal right to give bail to the marshal in the county 
of his residence, and consequently his going with 
the officer to Detroit must be regarded as volun- 
tary. But it does not appear that the marshal in- 
formed the relator of this fact, and it is not prob- 
able that he was aware of his rights in that regard. 
It appears very evident that the moving parties in 
the last-mentioned suit did not expect he would be 
released from his arrest in Oakland county, for the 
affidavits show that while the marshal was gone to 
make the arrest, their attorneys were engaged in 
preparing elaborate papers for relator’s arrest in 
Detroit, as process which could be served in that 
city only, and the inference is irresistible that they 
anticipated his being brought there. We do not, 
however, base our conclusion on that fact. It is 
sufficient that relator was brought into the city of 
Detroit under arrest on process which was return- 
able within that city, and that he was under the 
necessity of accompanying the officer to the place 
of return, unless he should sooner succeed in ob- 
taining bail, and that this may or may not have 
been within his power. His presence in Detroit 
must consequently be considered compulsory. 

In support of the action of the court below in 
refusing to dischaige the relator, several positions 
are taken: 

First—It is said that, conceding that defendant 
was privileged from arrest, still the arrest was not 
void, but only voidable. This is true. Fletcher 
v. Baxter, 2 Aik. (Vt.), 224; Sperry v. Willard, 1 
Wend. 32: Fox v. Wood, 1 Rawle, 143; Wilmarth 
v. Burt, 7 Met. 257; Waterman v. Merritt, 7 R. I. 
345. But a motion for a discharge is a very suita- 
ble proceeding for avoiding it. 

Second—It is urged that the privilege only ex- 
tends to process going to, attending upon, or re- 
turning from » court; and that, as the relator must 
be cousidered as going at the time to or froma 
place of confinement under the process of arrest, 
he was not within the privilege. Our attention is 
called to no authority which thus restricts it. There 
is no doubt whatever that the privilege exists in 
the case of all proceedings in their nature judicial, 
whether taking place in court or not. Fletcher v. 
Baxter, 2 Aik. (Vt.) 224; Sanford v. Chase, 3 Caw. 
381; Clark v. Grant, 2 Wend. 257; and in Runnels 
v. Reed, 1 M. & S. 638, it was very justly recog- 
nized in the case of bail attending for the purpose of 
justification. In Com. v. Hawes, 13 Bush. 697, 6 





Cent. L. J.350, where the privilege was allowed in 
' the case of one brought within the jurisdiction in 
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process of extradition, it isclearly shown that the 
reason of the privilege must determine its extent; 
and the reason applies ds forcibly to the facts of 
this case as it would if relator had been brought to 
Detroit to attend upon a trial of his case upon the 
merits. 

Third—It is said that the question whether the 
privilege should be recognized and protected was 
one addressing itself exclusively to the superior 
court, under whose process the arrest was made, 
and that court having declined to recognize it, no 
other court should interfere. 

If the question were merely whether the process 
of the superior court had been employed in contempt 
of its authority, or tothe prejudice of proceedings 
therein, it might no doubt be safely left to that 
court to assert its proper dignity, and redress any 
wrong which had beencommitted. Commonwealth 
v. Hambright, 45. & R. 149. But the privilege in 
this case arises not under the process of the superior 
court, but under that of the Federal court; and the 
latter, ifeither, is the court that on itsown account 
would be interested in protecting the privilege. But 
we cannot agree that an appeal to the Federal court 
for a discharge of the relator on habeas corpus was 
the sole remedy. The privilege does not concern 
the dignity of the court merely, but is primarily and 
above all conferred for the just protecticn of the 
party himself, in order that the performance of a 
duty, or the submission to process where the party 
can not resist, shall not be made use of to his in- 
jury or oppression. If any court were disposed to 
suffer its own process to be employed for sach a 
purpose, any other court with competent authority 
should interfere to correct the wrong. United 
States v. Edme, 9S. & R. 147; Magnay v. Burt, 5 | 


Q. B. 381; Henegar vy. Spangler, 29 Ga. 217. Other. | 


wise a local court, taking advantage of the enforced 
presence of officers, parties as witnesses, in attend- 
ance upon the general courts located within its ter- 
ritorial jurisdiction, might permit parties to sub- 








ject others to its authority, in plain disregard of 
the statutory limitations upon it. It is for the pro- 
tection of the party that we interfere in this case, 
that he may not be unwarrantably forced to a trial / 
in a local court to whose proceedings he was not 
properly subject. 

The writ of mandamus will issue as prayed. 

The other justices concurred. 


OS S_— - 


EASEMENT— INTERRUPTION TO ACCESS 
OF AIR—NUISANCE. 





BRYANT v. LEFEVER. 





English Court of Appeal, March, 1879. 


The plaintiff and the defendants were occupiers of ad- 
joining houses, and for more than twenty years the oc- | 
piers of the plaintiff’s house had enjoyed access of air | 
to the chimneys of it. Subsequently the defendants 
piled timber on the top of their house so as to overtop 
the plaintiff’s chimneys and cause them to smoke. In 
an action by the plaintiff to recover damages for the 





nuisance so caused: Held, that the action could not be 
maintained, either on the ground that an easement had 
been acquired, or on the ground that the defendant 
had created a nuisance. 


This was an action to recover damages for a 
nuisance caused by the defendants having ob- 
structed the free access of air to the chimneys of 
the plaintiff's house. At the trial before Lord 
Coleridge, C. J., judgment was entered for the 
plaintiff and the defendants appealed. 

Gates, Q. C.,and Edward Clarke, for the defend- 
ants, relied on Webb v. Bird, 13 C. B. N.S. 841, 
10 W. R. C. L. Dig. 33; Staveley Hill, Q. C. and 
Cock, for the plaintiif. 

The facts and arguments fully appear in the 
judgment. 

BRAMWELL, L. J. 

The plaintiff says that he is possessed of a house; 
that for more than twenty years this house and its 
occupants have had the wind blow to, over and 
from it, and that he has, as so possessed, the right 
that it should continue to do so; that the defend- 
ants have interfered with this right and prevented 
the free access and departure of the wind. He 
adds that they have committed a nuisance to him 
as so possessed. He has proved that he is possessed 
of a house more than twenty years old; that the 
wind had access to it and passage over it for twenty 
years withoat the hindrance recently caused by the 
defendants; that the defendants have caused a 
hindrance by putting on the roof of their house 
(which is as old as the plaintiff's) timber to a con- 
siderable height, thereby preventing the wind 
blowing to and over the plaintiff's house when in 
some directions, and passing away from it when in 
others; that this causes his chimneys to smoke, as 
they did not before, to the extent of being a nuis- 
ance. The question is if this shows a cause of ac- 
tion. 

First, what is the right of the occupier of a house 
in relation to air independently of length of enjoy- 
ment? Itis the same as that which land and its 
owner or occupier have, it is not greater because a 
house has been built; that puts no greater burthen 
or disability on adjoining owners. What, then, is 
the right of land and its owner or occupier? It is 
to ‘have all natural incidents and advantages as 
nature would produce them. There is a right to all 
the light and heat that would come, to all the rain 
that would fall, to all the wind that would blow— 
a right that the rain which would pass over the 
land should not be stopped and made to fall on it; 
aright that the heat from the sun should not be 
stopped, and reflected on it; a right that the wind 
should not be checked, but should be able to es- 
cape freely. And if it were possible that these 
rights were interfered with by one having no right, 
no doubt an action would lie. But these natural 
rights are subject to the rights of adjoining owners, 
who, for the benefit of the community, have and 
must have rights in relation to the use aud enjoy- 
ment of their property that qualify and in- 
terfere with those of their neighbors—rights 
to use their property in the various ways in 
which property is commonly and lawfully used. A 
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hedge, a wall, a fruit tree, would each affect the 


land next to which it was planted or built. They 
would keep off some light, some air, some heat, 
some rain, when coming from one direction, and 
prevent the escape of air, of heat, of wind, of rain, 
when coming from the other. But nobody could 
doubt that in such cases no action would lie, nor 
will it in the case of a house being built and having 
such consequences. That is an ordinary and law- 
ful use of property, as much so as the building of 
a wall or planting of a fence or an orchard. Of 
course, the same reasoning applies to the putting 
of timber on the top of a house which, if nota 
common, is a perfectly lawful act; and it would be 
absurd to suppose that the defendants could lawfully 
put another story to their house, with the conse- 
quences to the plaintiff of which he complains, but 
cannot put an equal height of timber. 

These are elementary and obvious considerations, 
but, if borne in mind, will assist very materially 
in the decision of this case. 


The plaintiff, then, merely as possessed of land 
or house, has not the right claimed. But he goes 
further and says that the house and its owner and 
occupiers have had the enjoyment of this benefit 
for twenty years. He, therefore, relies on that as 
showing a prescriptive title, or title by lost grant. 
Whether he has so stated his claim as to raise such 
a case it is not necessary to say, for we are of opin- 
ion that even if he has, he has not established it; 
that no such right as he claims can be established 
by mere enjoyment without interruption for how- 
ever long a period. It certainly cannot be claimed 
under the Prescription Act. Nor can it by lost 
grant, unlesss of such character that it could be 
claimed by the common law prescription. For the 
theory of a lost grant is only applicable to cases 
where something prevents the application of the 
common law prescription. We do not say there 
might not be an express grant or covenant not to 
interfere with the passage of air over neighboring 
property which could be enforced against the 
grantor or covenantor, and even against his assigns 
with notice; whether it could be against his 
assigns without notice it is not necessary to say. 
But the lost grant doctrine is ancillary to the com- 
mon law prescription doctrine. Can this right then 
be claimed under that? Now, certainly the land 
as such has enjoyed this as of right for all time— 
since the sun first shone and the wind first blew, 
and it is not a case of twenty or any finite number 
of years. But that enjoyment is the result of the 
natural right of which we have spoken, and not of 
an accquired right. 
house on the land for twenty years make any differ- 
ence? None. The owner of the land enjoyed the 
free passage of the air over his land when it was a 
field, subject to the right of his neighbors to build 
on their own land, or to do on their own land any 
lawful act. He now enjoys it over his land with a 
house on it, subject to the same rights. If the 
house on his !and is less commodious by reason of 
any lawful act of his neighbor done on the adjoining 
land, then to use the expression of the judges in 
Bury v. Pope, Cro. Eliz. 118, ‘it was his folly to 
build his house so near to the other’s land.”’ 





Then, does the existence of a | 








It may be said that if this reasoning is correct it 
is applicable to lights. So itis to a great extent; 
and any one who reads the cases relating to the 
acquisition of a right to light, will see that there 
has been great difficulty in establishing it on prin- 
ciple. Mr. Justice Willes says it is anomalous: 9 
W. R. 900, 18C. B. N.S. 285; and per Mr. Justice 
Blackburn: 13 C. B. N. 8. 844. In the case referred 
to of Bury v. Pope, it was held that where there 
are owners of adjoining pieces of land, and one 
builds a house, and for thirty or forty years 
has access of light to it, yet the other 
may build a house adjoining and _ shut 
out the light. This shows the general prin- 
ciple, though the law as to light is now differ- 
ent, as a right is gained to it by enjoyment. 
But there is this difference between this claim and 
the claim to light. The right in that case is always 
limited to the particular window or aperture 
through which the light and air have had access. 
It is one, therefore, against which an adjoining 
owner can defend himself by blocking it up within 
the period necessary for the gaining of a right. 
Lord Wensleydale thought this a very strong thing 
as a great burden on the adjoining landowner. 
Chasemore v. Richards. But here the claim is of 
such a character that its enjoyment could only be 
prevented by surrounding the land with erections 
as high as it might at any time be wanted to build 
on the land. The principle of Chasemore v. Rich- 
ards, 7 W. R. 688, 7 H.L. Cas. 349, is applicable, 
namely, that the right claimed is not one the law 
allows, being too vague and uncertain, one the ac- 
quisition of which the adjoining owner could not 
defend himself against, and that the remedy of 
the plaintiff in such a case as this is to build high- 
er, as in such a case as that it was to dig deeper. 

We are of opinion that on principle the plaintiff 
fails to make out his right as claimed. The au- 
thorities are to that effect. Webbv. Bird, 9 W. R. 
899, 10 C. B. N. S. 268; 138C. B. N. S. 841, is really 
in point. It is true that in that case the mill ap- 
peared to have been builtin 1829. I believe the 
date of the building of the plaintiff’s house in this 
case did not appear; it will hardly be supposed to 
be 100 years old. But the reasoning in that case 
would be equally applicable to a claim by pre- 
scription from time whereof the memory of man 
runneth not to the contrary, if the date of the 
building of the plaintiff's house could not be shown. 
It is really hardly necessary to notice the other 
cases, which are sufficiently dealt with by the 
judges in Webb v. Bird. We may, however, men- 
tion Roberts v- Macord, 1 Moo. & R. 230, where 
Mr. Justice Patteson was of opinion that a claim 
like the present could not be supported. All the 
reasoning and all the considerations that prevailed 
in Chasemore v. Richards are opposed to it. 
Where it has been said that there is a right to air 
there is good ground for supposing that the whole- 
someness of the air has been interfered with, or 
that there was some peculiarity in the land or 
building which made the air necessary in a definite 
place. We are of opinion, then, that the action 
cannot be maintained on this ground. 

But it is said, and the jury have found, that the 
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defendants have done that which has caused a nuis- 
ance to the plaintiff's house. Wethink there isno 
evidence of this. No doubt there is a nuisance, but 
it is not of the defendants’ causing. They have 
done nothing in causing the nuisance. Their house 
and their timber are harmless enough. It is the 
plaintiff who causes the nuisance by lighting a coal 
fire ina place the chimney of which is placed so 
near the defendants’ wall that the smoke does not 
escape, but comes into the house. Let the plain- 
tiff cease to light his fire, let him move his chim- 
ney, let him carry it higher, and there would be no 
nuisance. Who, then, causes it? It would be very 
clear that the plaintiff did if he had built his house 
or chimney after the defendants had put the tim- 
ber on theirs, and it is really the same, though he 
did so before the timber was there. But (what is 
in truth the same answer) if the defendants cause 
the nuisance, they havea right to doso. If the 
plaintiff has not the right to the passage of air, 





except subject to the defendants’ right to build or | 
put timber on their house, then his right is subject | 
to their right, and though a nuisance follows from | 


the exercise of their right, they are not liable. Sic | 


utere tuo ut alienum non ledas isa good maxim. 
But in our opinion the defendants do not infringe 
it. The plaintiff would, if he succeeded. We are, 
therefore, of opinion that judgment should be for 
the defendants. 

CoTTon, L.J. 

This is an appeal of tle 
from so much of a judgment of Lord Cole- 
ridge in favor of the plaintiff as was given in re- 
spect of the interruption of air to the plaintiff’s 
chimney caused by the defendants. 

The jury have found (1) that there had been for 
more than twenty years free access of air to the 
chimneys of the plaintiff's house; (2) that the 
defendants interfered with it; (3) that the erection 
of the defendants’ wall sensibly and materially in- 
terfered with the comfort of human existence in 
the plaintiff's premises; (4) that the plaintiff sus- 
tained damage—£40 by the building of the defend- 
ants’ wall, and £20 by falling of timber and other 
matters from defendanis’ stacks on the plaintiff's 
premises. 

The first question is whether the plaintiff has, 
either as a natural right of property or as an ease- 
ment, a right as against the defendants to have the 
access of air to his chimney without any interrup- 
tion by the defendants. In my opinion he has no 
such right. 

In my opinion it would be a contradiction in 
terms to say that a man has a natural right against 
his neighbors in respect of a house which is an arti- 
ficial addition to, and not a user of, the land. That 
the owner of a house has, as against his neighbor, 
no natural rights in respect of his house is shown 
by the cases as to subjacent and Jateral support. 
These show that while every owner of property 
has, independently of user, a natural right to sup- 
port for his land, if he adds buildings to his laud, 
and thereby requires an increased support, he, in 
the absence of express grant, can only acquire a 


right to such support by user; that is, by way of | 


easement. 


defendants ; 


The right, if any, of the plaintiff to the uninter- 
rupted flow of air to his chimney must therefore 
be by way of easement. Cases to prevent or claim 
damages for interference with ancient lights are 
frequently spoken of as cases of light and air, and 
the right relied on as a right to the access of light 
and air. But this is inaccurate. The cases, as a 
rule, relate solely to the interference with the ac- 
cess of light, and in ne case has any injunction 
been granted to restrain interference with the ac- 
cess of air. It is unnecessary to say whether, if 
the uninterrupted flow of air through a definite 
aperture or channel over a neighbor's property 
has been enjoyed as a right for a sufficient period, 
a right by way of easement could be acquired. No 
such point is made in this case; and I am of opin- 
ion that a right by way of easement to the access 
of air over the general unlimited surface of a 
neighbor’s property cannot be acquired by such 
enjoyment. For this Webb v. Bird is an author- 
ity. As the last decision in that case was in the 
Exchequer Chamber, it would be sufficient to rely 
upon the authority of that case. But I think it 
better to say that I entirely agree with that decision 
and with the reasons given in this case by Lord 
Justice Bramwell. 

In my opinion, therefore, the plaintiff has no 
right in respect of the flow of air to or from his 
chimney. Every mon hasa natural right to enjoy 
the air pure and free from every noxious smell or 
vapors, and any one whosends on to his neigh- 
bor’s land that which makes the air there impure 
is guilty of a nuisance. Here it is found that the 
erection of the defendants’ wall has sensibly and 
materially interfered with the comfort of human 
existence in the plaintiff's house, and itis said that 
this is a nuisance for which the defen“ants are lia- 
ble. Ordinarily this is so; but the defendants have 
done so, not by sending on to the plaintiff's prop- 
erty any smoke or nauseous vapor. but by inter- 
rupting the egress of smoke from the plaintiff's 
house in a way to which, as against the defendants, 
the plaintiff has no legal right. The plaintiff cre- 
ates the smoke which interferes with his comfort. 
Unless he has as against the defendants a right to 
get rid of this in the particular way which has been’ 
interfered with by the defendants, he: cannot sue 
the defendants, because the smoke made by him- 
self, for which he has not provided any effectual 
means of escape, causes him annoyance. As if a- 
man tried to get rid of liquid filth arising on his 
own land by a drain into his neighbor’s land, until 
aright had been acquired by user, the neighbor 
might stop the drain without incurring liability by 
so doing. No doubt great inconvenience would 
be caused to the owner of the property in which 
the liquid filth arises; but the act of his neighbor 
would be a lawful act, and he would not be liable 
for the consequences attributable to the fact that 
the man had accumulated filth without providing 
any effectual means of getting rid of it, 

I am of opinion that so much of the judgment as 
is appealed from must be reversed. 

BRETT, L.J., agreed. 

Appeal allowed. 
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DEATH CAUSED BY WRONGFUL ACT OF 
ANOTHER—LAW AND FACT—EXEMPLARY 
DAMAGES. 





MORGAN v. DURFEE. 





Supreme Court of Missouri, April Term, 1879. 


[Filed May 19, 1879.] ' 


1. CASE IN JUDGMENT.—Deceased, who was in the 
mabit of carrying concealed weapons, was a dangerous 
man, and had previously made violent threats against 
defendant, entered defendant’s office, commenced an 
angry altercation with him, and when ordered to leave, 
refused, in an angry and abusive manner. Defendant 
attempted to put him out by force; deceased caught 
defendant by the throat, choking him and pulling 
him toward the door, when defendant, in attempting 
to stay himself, placed his hand upon a notary’s seal 
near by, and, raising it, struck deceased on the head, 
from which blow he fell out of the door, and shortly 
after he died, either from effects of blow or fall on the 
pavement. Held, that the refusal to instruct jury to 
render verdict for defendant on this state of facts was 
error. 

2. WHEN CouRT SHOULD DIRECT JURY AS TO VER- 
DICT.—Where the facts are undisputed and witnesses 
unimpeached, or when a verdict for the opposite party 
would be set aside as against the evidence, it is the 
duty of the trial court to direct verdict for party enti- 
tled thereto by the evidence. 


3. EXEMPLARY DAMAGES WHEN RECOVERABLE.— 
Exemplary damages for wrongfully causing death of 
another, can only be given where there are aggravating 
circumstances attending such wrongful act. Where 
there are no such circumstances, the jury should be re- 
stricted to the necessary or pecuniary injury resulting 
from such death. 

4. WHERE THE ACT IS NOT WANTON but lawful, 
the actor can be held responsible only for natural and 
probable consequences, and in the case stated an in- 
struction directing jury to find for plaintiffif the death | 
was caused either by blow given or fall resulting there- 
from or both combined, is clearly erroneous, and 
should not have been given. | 

5. A MAN HAS THE RIGHT not only to defend his 
person but his place of abode from unwarranted at- 
tack, or threatened danger, to defend his possession, 
and use such means as are necessary to repel the as- 
sailant from his dwelling or office, even to taking of 
his life, and an instruction which ignores this right of 
party assaulted therein is bad, even though it state 
correctly the law of self-defense of the person. 

6. “MALICE” Is A LEGAL TERM having a technical | 
signification, and is not the legal equivalent of “re- | 
venge,”’ and where jury are told that the mortal blow | 
to be justifiable must not be struck ina spirit of mal- | 
ice or revenge, and no definition of the word ‘‘malice” | 
is given, such instruction is defective in leaving the 
jury to construe the word as they would. 


7. PECUNIARY CONDITION of defendant can be 
given in evidence, and is only proper subject for con- | 
sideration of jury, when there are such circumstances 
of aggravation attending the wrongful act complained 
.of as would warrant vindietive or punitive damages. 








Appeal from Atchison Circuit Court: 
Campbell & Osborn for respondent; Willard P. 


The instructions referred to in the opinion of the 
court are as follows: 

1. *¢If you find from the evidence the defendant 
wrongfully struck the said Presley G. Morgan on 
the head witha notarial seal, and knocked him upon 
the brick pavement, or by force of the lick he fell 
upon said pavement and the blow or fall gave him 
a wound or wounds upon the head which caused 
his death, you should find for the plaintiff and 
assess his damages as you may believe to be 
right and proper, not exceeding five thousand 
dollars with reference to the necessary injury re- 
sulting from the death of said Morgan to the said 
minor, the said Alonzo P. Morgan; also having 
reference to the aggravating or mitigating circum- 
stances attending the giving of the blow, that is 
to say: If you find that the blow was not only 
wrongfully given, but was wantonly and cruelly 
inflicted in a spirit of hatred or ill will, and with- 
out reasonable provocation, you may allow such 
sum as you may deem proper under all the circum- 
stances, including punitive or exemplary damag- 
es; but if the act of the defendant was wrongful, 
yet if it was attended with circumstances of prov- 
oeation and insult, this may be considered in mit- 
igation of damages. 

2. ‘* If you find from the evidence that the de- 
fendant struck the said Presley G. Morgan on the 
head with a notarial seal, a dangerous weapon, 
and thereby knocked him down, and the blow or 
the fall or both combined caused his death, it de- 
volves upon the defendant to show to the satisfac- 
tion of the jury by a preponderance of the evi- 
dence, that he was justifiable in giving the blow in 
his own proper self-defense, unless such justifica- 
tion appears from the evidence offered by plain- 
tiff. It must appear from all the evidence in the 


| case to the satisfaction of the jury that the blow 


was justiflable on the ground of self-defense. If 
this so appears, you should find for the defendant. 

3. “The defendant had a right to order the de- 
ceased to leave his office, and go out of it, and it 


| was the duty of deceased to compiy with the re- 


quest or order, and if he refused to do so, the de- 
fendant had a right to lay his hands upon him, 
and put him out by force, and if the deceased re- 
sisted the defendant, by the use of force and 
violence to his person, either actual or threatened, 
the defendant had a right to oppose force with 
force, using such force and measures only as might 
be reasonably necessary to eject the deceased from 
his office, but the defendant could have no right to 
use a deadly weapon and strike the deceased with 
a dangerous or deadly weapon upon a vital part 
for the purpose of forcing or driving the deceased 
out of his office. But if in attempting to put the 
deceased out, he, the deceased, resisted the de- 
fendant by violence and by assaulting him by 
taking him by the throat, and the defendant did 
believe and had good reason to believe that the 
deceased wus about to do him some great personal 
injury, the defendant had the right to defend him- 
self against such threatened danger by the use of 
any weapon, even to the extent of taking his life 
or inflicting an injury that might result in death. 





Hall & T. H. Parish, for appellant. 


It is not essential to this defense that there should 
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be actual or real danger, or that the peril of great 
bodily harm should be really imminent. If from 
the circumstances actually attending the situation 
at the time the blow was given by the defendant, 
there were reasonable grounds to believe that the 
deceased designed to do the defendant some great 
personal injury at the time, and the defendant 
struck him with a seal to avert such injury, and 
not in a spirit of malice or revenge, he was justi- 
fiable, although there may have been no design on 
the part of the deceased to do the defendant any 
serious injury or danger that it would then be 
done. The defendant had a right to act upon the 
appearances, and in deciding upon the situation, 
and whether the defendant had a good reason to 
apprehend real danger at the time, the general 
reputation of the deceased in the neighborhood as 
being a violent, turbulent, dangerous man or a 
quiet, peaceable one, as shown by the evidence, as 
also any threats he may have made shortly before 
the difficulty, may be considered.” 


SHERWOOD, C. 
court: 


J. delivered the opinion of the 


Action on behalf of Alonzo P. Morgan for dama- 
ges for killing his father, Presley G. Morgau. On 
trial had, a verdict was returned for $400 and 
judgment accordingly. The deceased, who was in 
the habit of carrying concealed weapons, and had 
a well established reputation for being a turbulent, 
quarrelsome and dangerous man, and, it seems, 
somewhat the physicial superior of Durfee, entered 
the law office of the latter, to whom his reputation 
as a dangerous man was well known, in an appar- 
ently friendly manner, though he had just pre- 
viously made threats in a saloon of his purpose to 
do him a serious injury. After some conversation, 
the deceased, Morgan, commenced an altercation 
with Durfee relating to some business matter; 
showered upon him the most approbrious epithets; 
repeatedly refused to leave the office when told to 
do so, saying “he would’nt go out till he got ready,” 
and still continuing his vile abuse. Durfee remark- 
ing to him, ** Morgan, [ intend you shali go out,” 
pushed him backwards with his open hand a step 
or two towards a safe which stood by the open 
door, when Morgan seizing Durfee by the throat and 
beard, and choking him with one hand so he could 
scarcely speak, and gesticulating violently with the 
other, pulled Durfee up to him and toward the 
door, and was in the act of threatening his life when 
the latter, who had not touched Morgan but the 
once, reached out his hand toward the safe in order 
to steady himself, picked up a notarial seal and 
struck Morgan on the head, who thereupon released 
his grip on his throat, fell out of the door, and 
shortly thereafier died, either from the blow or the 
effects of the fall on the pavement; from the testi- 
mony most probably the latter. 

Durfee’s testimony, which is uncontradicted in 
any material particular by the other eye witnesses 
of the transaction, says when his hand in his effort 
to steady himself fell on the seal, he seized it by 
its lower part, raised it up, felt it coming over 
with force, which he resisted as much as he could, 
but it struck Morgan’s head; that when he struck 





with the seal he could scarcely breathe, and that 
the blow was given at the time the threat before 
mentioned was uttered, and while Morgan was 
moving his hand up and down as if trying to get 
some weapon out of his pocket. 

1. Upon the foregoing testimony, the court re- 
fused an instruction for the defendant that plain- 
tiff was not entitled torecover. My opinion of 
this refusal is that it was clearly erroneous, for it 
appears to me that few cases afford stronger 
grounds for successful reliance against an action 
for damages than the presentone. Durfee had the 
unquestioned right to defend his office from ruth- 
less intrusion, and his person against a battery then 
being inflicted, as well as threatened death. His 
right was, therefore, of a two-fold nature—defense 
of his habitation and defense of his person—and, 
as co-incident with that two-fold right, he was in- 
vested by the first law of nature with authority to 
employ all the means within his reach, all the en- 
ergies under his control, which the apparent neces- 
sity demandec, to expel the unwelcome and turbu- 
lent intruder, and protect himself against the mur- 
derous intentions of a desperate and dangerous 
man. 

In Hinchcliffe’s Case, 1 Lewin’s C. C. 161; Cas. 
Self Def. 125, upon an indictment for manslaughter, 
it appeared that deceased and _ his servant insisted 
on placing corn in the prisoner’s barn, which she 
refused to allow. They exerted force, and a scuftbe 
ensued, in which the prisoner received a blow in 
the breast; whereupon she threw a stone atihe de- 
ceased, and he fell down and was taken up dead, 
Holroyd, J., said: ‘*This case fails on two ac- 
counts. It is not proved that the death was caused 
by the blow, and if it had been, it appears that de- 
ceased received it in an attempt to invade her barn 
against her will. She had aright to defend her 
barn, and to employ such force as was reasonably 
necessary for that purpose, and she is not answer- 
able for any unfortunate accident that may have 
happened in so doing.”” And under his lordship’s 
direction the prisoner was acquitted. The princi- 
ple which dominates that case, it would seem, 
ought to control this one, unless it can be said that 
favorable presumptions attend the felling of aman 
with a stone, but unfavorable with a notarial seal. 
That case is also authority for the exercise of the 
power by a trial court, seldom brought into requi- 
sition, however, owing toa pitiable and painful 
weakness in the dorsal region, of directing a ver- 
dict for either party, where the facts are undis- 
puted, or where the verdict, if returned for the op- 
posite party, would be set aside as against the evi- 
dence. This doctrine is well establisied. Proftatt 
on Jur. Tr., §§ 351, 352, 354, and cases cited. 

This case falls, I think, clearly within the above 
mentioned rale, and that its circumstances would 
well have warranted the verdict for the plaintiff 
in being set aside as the result of either passion or 
prejudice on the part of the triers of the fact; for 
it is quite clear to my mind, from the evidence, 
that the act of Durfee was either justifiable or ex- 
cusable, since he was engaged in a lawful act, and 
was doing what the apparent necessity of the case 
demanded; and, whether justifiable or excusable, 
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the verdict should have been for him. Hichcliffe’s 
Case, supra; 1 W.S., §§ 4, 5, 6, p. 

It can scarcely be doubted that, if defendant had 
been tried for the homicide, be should have been 
acquitted in such a case, then, certainly, in this the 
finding should have been in his favor. 

In Pund v. People, 8 Mich. 150, a very well con- 
sidered case, where the accused was tried for mur- 
der and found guilty of manslaughter, the death 
having occurred from a gun shot wound at the out 
house of the prisoner, where his servants slept, near 
his dwelling, and it was insisted that he was only 
chargeable with excusable or justifiable homicide, 
Campbell, J., remarked: ‘*The first inquiry neces- 
sary is one which applies equally to all grounds of 
defense, and is whether the necessity for taking 
life in order to excuse or justify the slayer, must 
be one arising out of actual or imminent danger, or 
whether he may act upona belief arising from 
appearances, which give him reasonable cause for 
it, that the danger is actual and imminent, al- 
though he may turn out to be mistaken. Human 
life is not to be lightly disregarded, and the law 
will not permit it to be destroyed unless upon 
urgent occasion. But the rules which make it ex- 
cusable or justifiable to destroy it under some cir- 
cumstances, are really meant to insure its general 
protection. They are designed to prevent reckless 
and wicked men from assailing peaceable members 
of society, by exposing them to the danger of fatal 
resistance at the hands of those whom they want- 
only attack, and put in peril or fear of great 
injury or death. And such rules in order to be of 
any value must be,in some reasonable degree, 
accommodated to human character and necessity. 
They should not be allowed to entrap or mislead 
those whose misfortunes compel a resort to them. 
Were a man charged with crime to be held toa 
knowledge of the facts precisely as they are, there 
could be few cases in which the most innocent 
intention or honest zeal could justify or ex- 
cuse homicide. * * * The prisoner, who is 
to justify himself can hardly be expected to be en- 
tirely cool in a deadly affray, or in all cases, to have 
great courage or large intellect; and cannot well 
see the true meaning of ali that occurs at the time; 
while he can know nothing whatever * * * 
concerning the designs of his assailants, any more 
than can be inferred from appearances.’’ These 
views’ are remarkably well expressed, and as I 
think, they are fully applicable to the undisputed 
facts in the present case, I have only to reiterate 
my before announced conclusion, that the case 
should never have been submitted to the jury except 
with a direction to return a verdict for the defend- 
ant. 

2. Making the concession however that the case 
ought to have been submitted to the jury for con- 
sideration in the usual way, still the judgment 
should be reversed for errors otherwise committed 
in instructing the jury. There was error in the first 
instruction for plaintiff; because there was abso- 
lutely no evidence showing aggravating circum- 
stances; nor that the blow “ was wantonly and 
cruelly inflicted in a spirit of hatred or ill will, and 
without reasonable provocation.”’ 








{ 


| 
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If there were no aggravating circumstances at- 
tending the death, then exemplary damages were 
not allowable. Cooley on Torts, 144 and cases 
cited; Whalen v. Centenary Church, 62 Mo. 326; 
Owens v. Brockschmidt, 54 Mo. 285. 

In the case last cited, it was held that where there 
were ‘* aggravating circumstances,’’ the jury 
should not be restricted to a mere question of dol- 
lars and cents. The obvious corrollary from the 
adjudication in that case, is that, where there are 
no aggravating circumstances, the jury should be 
restricted to the pecuniary or “ necessary injury 
resulting from such death.” 

3. The second instruction for plaintiff was erron- 
eous in that it held the defendant responsible 
whether the blow or the fall or both combined 
caused Morgan’s death. 

Defendant’s act, if it was not wanton but a lawful 
one, that of resisting the force and violence of the 
hostile intruder, directed both against the person 
and possession of defendant, rendered him only 
responsible for the natural and probable conse- 
quences of his act; and not answerable for any 
unforeseen and unfortunate result which may have 
attended that act. Hinchcliffe’s Case, supra; Rail- 
way Co. v. Kellogg, 4 Otto, 469; Cent. L. J. 304. 

Worded as the instruction was, the jury may well 
have concluded that though the defendant was not 
guilty of any wanton wrongin giving the blow, 
yet that he was responsible therefor, unless entirely 
justifiable in inflicting it—whether the blow was or 
was not the direct or proxomate cause of Morgan’s 
death. 

Upon a like theory, defendant would have been 
civilly liable had he given the blow with his open 
and unarmed hand. 

It should have been left to the jury to say 
whether the death of Morgan was accideutal or the 
natural consequence of the blow inflicted. 

4. The third instruction for the plaintiff was 
erroneous, because while recognizing the right 
of defendant to use a deadly weapon in defense of 
his person against threatened danger of greater 
personal injury even to the extent of taking the 
life of the assailant, it utterly ignored ana failed to 
give recognition to an equal right of defendant to 
do the same thing in defense of his office, which 
pro hac vice, was as much his dwelling as the house 
ordinarily known by that appellation. 

And this right of defending one’s dwelling is im 
some sense superior to that of the defense of the 
person; for in the latter case, it is frequently the 
duty of the assaulted to flee, if the fierceness of 


| the assault will permit. while in the former, a man 


assaulted in his dwelling is not obliged to retreat, 
but may stand his ground, defend his possession, 
and use such means as are absolutely necessary to 
repel the assailant from his house, even to the 
taking of life. Pond v. People, supra, and 
cases cited; 3 Grif. Ev. §§ 65 and 117; State v. 
Patterson, 45 Vt. 308 and cases cited; Parsons v- 
Brown, 15 Barb. 590. 

And the instruction was also erroneous on another 
score. It told the jury that if there was reasona- 
ble ground to apprehend great personal injury 
from the deceased, ‘‘ and the defendant struck him 
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with the seal to avert such injury, and notina 
spirit of malice or revenge, he was justifiable.” 

Tt will be observed that the term “ malice ”’ is 
not defined; the jury were therefore left to con- 
strue it as they would. 

It is a legal term, and *‘ understood to mean that 
general malignity and recklessness of the lives and 
personal safety of others which proceed from a 
heart void of a great sense of social duty, and fat- 
ally bent on mischief.’’ 3 Greenl. Ev., § 144. 

“It would seem, from the instruction, that malice 
was regarded as the legal equivalent of revenge. 
‘This was an evident error, and even if properly re- 
garded as mening revenge, the instruction was er- 
roneous, in not having a particle of evidence to 
support it, 

5. It is unnecessary to examine in extenso, the 
instructions asked by defendant, since we have in- 
cidentally reviewed most of those asked by him. 

The seventh instruction, however, asked in his 
behalf, was properly refused, for it told the jury 
that, if Presley G. Morgan could not, had he lived, 
recover against defendant, plaintiff could not do 
so. This, though true as a matter of law, had noth- 
ing to do with the case, so far as comcerned the 
jury. 

6. As above indicated, the statute under which 
this action was brought, authorizes, where there 
are circumstances of aggravation, the recovery 
of vindictive, exemplary or punitive dam- 
ages, and where such recovery is allowable, the 
pecuniary standing of defendant is an obviously 
proper subject of inquiry. But as there were 
no aggravating circumstances in this case, and, 
consequently, no vindic.ive damages recovera- 
ble, the opulence or poverty of defendant was 
not properly admitted in evidence. 

Judgment reversed and cause remanded, Judge 
Henry concurs in the first point discussed. ¥ Judge 
Norton concurs in the result. Judges Napton and 
Hough dissent. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF KANSAS. 
January Term, 1879. 
[Filed June 10, 1879.} 


EMINENT DOMAIN—EASEMENT—TITLE ACQUIRED 
BY RAILWAY COMPANIES.— Railway companies, by 
virtue of their compulsory powers to take land under 
art. 9, ch. 23, of the General Statutes, and amendments 
thereto, acquire no absolute title in fee simple in the 
lands condemned, but only the right to the perpetual 
use of the property for railroad purposes. 2. The pro- 
prietor of the soil still retains the fee of the land and 
his right for every purpose, not incompatible with the 
rights of the railroad. 3. As a matter of law, the rail- 
road has the paramount right tothe land, and the land 
owner must yield to the superior claim secured py the 
condemnation proceedings, and he can not in any mode 
or for any purpose interfere with the use of the prop- 
rty so taken for railroad purposes. Whether the ne- 








cessities of the railroad require cxclusive occupancy 
of the land, is a question of fact and not of law. Judg- 
ment reversed. Opinion by Horton, C.J. VALEN- 
TINE, J., concurring.—Aansas Cent. R. Co. v. Allen. 


EVIDENCE—LOsT WRITING—PROOF BY COMPAR- 
1sON.—1l. The genuineness of a signature to a lost 
written instrument may be proved by an expert who 
examined said signature before the instrument was 
lost, by his comparing his recollection of such signa- 
ture with the admitted genuine signature of the same 
person on papers already in the case. 2, Where a par- 
ty to an action testifies on the trial as a witness that he 
lost a certain written instrument—giving the time 
when he lost i1--and that he has never seen or heard 
of it since; and afterwards it is proposed by him to 
prove by another and competent witness that the sig- 
nature to said written instrument was genuine, and 
also to prove by such witness the contents of such 
writ‘en instrument; and the opposite party objects to 
the introduction of the evidence on the ground of in- 
competency: Held, that the objection goes to the com- 
petency of the evidence itself, and not to the compe- 
tency of the witness, or to the competency of the pre- 
liminary proof, and that such evidence should be re- 
ceived. Judgment reversed. Opinion by VALENTINE, 
J. All the justices concurring.—Abbott v. Coleman. 


HOMESTEAD—EXEMPTION FROM DEBTS—RIGHTS 
OF WIDOW AND CHILDREN — ABANDONMENT. — 1. 
Where a man, owning and occupying a eertain piece of 
land as a homestead, dies intestate, owing many debts 
and leaving no personal property with which to pay 
them, and no real estate except said land, and also 
leaves a widow and several children, some of whom are 
occupying said land at the time of the intestate’s 
death: Held, thatthe titie to said land descends to his 
widow and children (adults as well as minors, and to 
those who do not reside upon the land as well as 
those who du), just the same as it would descend if 
the property were not occupied as a homestead, ex- 
cept that it descends tothem subject toa certain home- 
stead interest, vestéd in those of the widow and chil- 
dren who occupy the homestead at the time of the in- 
testate’s death. And further held, that so long as said 
widow and children continue to occupy the homestead 
and the widow does not marry again, and one or more 
of the children remain minors, they may hold the 
property as their homestead as though it were their 
absolute property, free from all debts (except incum- 
brances given by the husband and wife, and taxes, and 
debts for purchase-money and improvements), and 
free from division or distribution; but if they all 
abandon the property as a homestead (without any 
change of title), it then becomes subject to debts (the 
intestate’s as well as their own) and to division the 
same as though it had never been a homestead. 2. 
The homestead exemption right vested in the widow 
and children of an intestate is just like any other home- 
stead exemption right, except that it is held by the oc- 
cupants (prior to the widow’s remarriage, and prior 
to al) the children’s reaching their majority) free from 


| division or partition as well as free from debts, and 





when it is abandoned as a homestead (if not previous- 
ly sold), it becomes liable for the intestate’s debts, 
as well as for the occupants own debts; and furth- 
er held, that if the property or any interest therein 
is sold and conveyed while the property is still 
occupied as a homestead by the widow and any one or 
more of the minor children, the title to such property 
or interest passes to the purchaser free from all debts, 
except prior incumbrances given by the intestate and 
wife, or grantor and wife or husband, and taxes, and 
debts for purchase money and improvements, althoug» 
the property may afterwards be abandoned as a home- 
tead by the widow and children. Judgment revers- 
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ed. Opinion by VALENTINE, J. All the justices con- 
curring.—Doytin v. Danork. 

PRACTICE IN SUPREME COURT—CORPORATION— 
ACTS OF UNAUTHORIZED PARTIES—RATIFICATION.— 
1. Where a case is tried wholly upon depositions, or 
other written evidence, it comes before us for exam- 
ination in about the same attitude as before the trial 
court, and questions of fact may be fully examined and 
determined. 2. Where testimony is given by a party, 
no wrong will ordinarily be done such party, if the 
testimony so given be accepted astrue. His testimony, 





like his admission, is good against him. 3. And where | 


a party like a corporation can act only through agents, 
the testimony of those agents, while still in its em- 


ploy, as to acts done by them as agents, and especially | 


when they are themselves largely interested as owners 
or stockholders, partakes of the nature of personal ad- 
mission or testimony. 4. P,a principal stockbolder, 
and thouga not an officer assisting in managing the 
affairs of defendant—a corporation engaged in the 
business of mining and selling coal—after consultation 
with the president, entered into a written contract with 


plaintiff for the purchase of certain lands. The con- | 


tract purported on its face to be between the plaintiff 
and the defendant, was signed by plaintiff, and on the 
part of defendant was signed ** Carbon & Coal Mining 
Company, by D. F. Blandin, President, by T. J. Pet- 
er.” The*contract called for a cash payment of $500. 
This P made by giving his individual check, the offi- 
cers of the company being absent. Subsequently, by 


direction of the president, the treasurer reimbursed | 
P the $500, and, in his settlement with the board of | 


directors, this amount was allowed. Both president 
and treasurer were directors, and the two constituted 
a majority of the resident directors. The defendant 
took possession of the lands by sending employees on 
to prospect for coal, and sinking several prospect wells 
thereon. Not finding the vein of coal as thick as ex- 
pected, about a month after the execution of the con- 
tract, P sent to plaintiff an open letter by the hands of 
the president, in which, admitting the purchase, he 
stated that it was made on account of representations 
as to the coal, which had proved untrue, and urged an 
arrangement of the matter in a Christian spirit. After 
this the defendant continued for a short time to work 
on the land. No express disaffirmance of the contract 
was made by the board, but the defendart refused to 
pay the subsequent installments of the purchase- 
money: Held, in an action therefor that, whether P 
had authority or not to bind the corporation by sign- 
ing thefcontract, it had accepted such contract and was 
liable for the purchase-money. Judgment reversed. 
Opinion by BREWER, J. All the justices concurring. 
—Durham v. C. & C. M. Co. 


_ 
= 





ST. LOUIS COURT OF APPEALS 
March Term, 1879. 


CONDUCT OF TRIAL — OPPRESSION OF JURY.— 
On the trial the defendant, having set up nothing in 
its answer but a generai denial, was allowed to intro- 
duce a defense which was really a confession and 
avoidance, and of which plaintiff had no notice. The 
jury having asked for additional instructions, this was 
refused, and the jury deliberated five hours, and then 


announced that they could not agree; they were | 


told by the court that they would be kept till they 
did agree; whereupon, in half an hour, they found 
for plaintiff, but in a sum greatly less than he was en- 
titled to recover on the evidence, if entitled to recover 
atall. The action of the trial court was such as to op- 
erate injuriously on the rights of plaintiff, and the 





hasty expression of feeling in regard to the verdict 
seems to have had its effect in producing a verdict 
which is not sustained by the evidence. Under the 
circumstances a new trial should have been granted. 
Reversed and remanded. Opinion by HAYDEN, J.— 
Fox v. Union Depot Co. 


CORPORATIONS NOT LIABLE TO ACTION FOR MALI- 
CIOUS PROSECUTION.—In the actual state of the law 
on that subject in Missouri, a corporation is not liable in 
acivil action for a malicious prosecution, unless it ap- 
pears that express power was given to the corporation 
toengage in such prosecutions. The prosecution of 
offenders is held not to be within the scope of the gen- 
eral powers of a business corporation, even though the 
offense prosecuted be one direcily injurious to the cor- 
poration, as slander of its business or embezzlement of 
its funds. Aflirmed. Opinion by BAKEWELL, J.— 
Boogher v. Life Association of America. 


CORPORATIONS—LIABILITY OF STOCKHOLDERS.—-1. 
S. was appointed financial agent of a railroad corpora- 
tion, and agreed to make advances, in consideration of 
which the road, by agreement, deposited with S. its 
entire issue of first-mortgage bonds, and gave to S. 
and another, as trustees, a deed of trust on the road 
to secure the bonds. It also issued 60,000 shares o 
capital stock, as paid-up stock, and deposited the same 
with S., to remain in his control for one year at least, 
that S. might thus control the company and secure the 
payment of interest. This stock was voted by S., and 
secured the election of officers named by him. The 
stock-book of the road shows the name of S. as stock- 
holder. The transfer book shows him as holding 60 ,000 
shares in escrow. Held, that S. was not a stockholder 
by contract, and was not estopped to deny, as against 
one who became a creditor of the road before he voted 
the stock and assumed the rights of a stockholder; 
that he was in fact'a stockholder of the road, and liable 
as such. The en'ry on the stock-book was notice that 
the stock issued as paid-up stock was not an asset of 
the corporation, and was not deiivered to a subscriber. 
2. Stork is a trust fund for the benefit of creditors, and 
a corporation has no power to pledge unissued stock, 
or to #sue stock except for a valuable consideration; 
but, if a corporation attempt to pledge unissued stock, 
the pledgee, however he may become liabie to creditors 
without notice of .the real character of the transaction, 
or by assuming the rights and privileges of a stock- 
holder, is exempted from liability as a stockholder, by 
the express terms of the corporation law, as to all 
creditors of the corporation having notice that the 
stock is held merely as collateral, or who became such 
before the pledgee voted the stock, or assumed to act as 
astockholder. Reversed and remanded. Opinion by 


| BAKEWELL, J.— Fisher v. Seligman. 


DEPOSITIONS—PoWER OF NOTARY PUBLIC TO 
COMMIT FOR CONTEMPT—1. Ina proceeding under the 
habeas corpus act, to bring up a prisoner charged with 
contempt, the question of jurisdiction and of the power 
of the committing officer is the only one open to in- 
quiry. The inquiry is as to the jurisdiction of the 
committing magistrate to render the particular judg- 
ment. In the case of a notary taking depesitions, 
there is no presumption of jurisdiction, as in the case 
of a common law court, and no adjudication of the 
jurisdictional facts which any court is bound to re- 
spect. In favor of liberty, it is the duty of a court on 
habeas corpus, where the return shows a commitment 
for refusal to answer a question propounded by a no- 
tary, toexamine whether the commitment is not merely 
within the letter, but within the meaning of the law 
and the intent of the legislature.’ 2. In order that a 
proceeding before a notary should be a real taking of 
depositions, the officer must be 2xercising his functions 
n the manner and under the circumstances contem- 
plated by law. Where this is not the case, there can be 
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no contemp'. The notary, by going through the forms } 


prescribed by the deposition act, does not necessarily 
acquire the power to require the defendant in a suit to 
answer any question the notary, in his ignorance of 
law, may choose to insist upon, on penalty of perpetual 
imprisonment. It was not the intention of the law to 
confer such arbitrary power on a notary public. 3. 
Where, in a proceeding by attachment, plaintiffs, de- 
positors in a bank of which defendant was president, 
seeking to hold him liable for a statutory penalty, 
caused defendant to be examined before a notary, and 
the eliciting of testimony which might possibly be 
used was evidently made a mere cloak for ascertaining 
the whereabouts of defendant’s property, with a view 
to attach it, the refusal to answer questions as to the 
whereabouts of his money was no contempt, and did 
not warrant the commitment of the witness. The pro- 
ceeding was an attempt, at the commencement of an 
action, to inaugurate a proceeding permitted only after 
final judgment, and to disregard the safeguards thrown 
around that proceeding by the execution act. 4. A 
deposition under the statute does not correspond to a 
bill of discovery in chancery. It is an abuse to take 
depositions for the mere purpose of discovery. 5. The 
abuse of judicial power in the matter of taking depo- 
sitions, by assuming ‘o commit for a refusal to an- 
swer questions upon which no court would insist, is a 
matter that addresses itself directly to the courts. If, 
in any case, a notary assumes to take testimony, not for 
the courts, but for the private purposes of parties, he 
Violates his duties, and is amenable to the courts for 
such violation, and attorneys engaged in promoting 
such a proceeding subjeet themselves to punishment 
by the courts of which they are officers. Prisoner 
discharged. Opinion by HaypDEN, J.—Ex parte Krie- 
ger. 


a 
SUPREME COURT OF MINNESOTA. 
[Filed June 12, 1879.} 


ATTACHMENT.—An action for wrongfully causing 
an attachment to issue, must be governed by the 
rules, so far as applicable, that apply to an ordinary 
action for malicious prosecttion. 
such action, must allege and show that the attachment 
was vacated in the action in which it issued, or that he 
had no opportunity to make a motion to vacate it. 
Opinion by GILFILLAN, C. J.—Pizley v. Reed. 

EMINENT DOMAIN—COMPENSATION.—The charter 
of defendant authorized it toenter upon lands and con- 
struct and operate its road over them in advance of mak- 
ing compensation for the lands taken. Some years be- 
fore instituting proceedings to obtain the right of way 
over the lands of plaintiff, it entered upona strip of land 
belonging to plaintiff, constructed its road over it, and 
has been in possesson of, and operation of, its road 
over the same ever since. Held, that, although the 
clause in the charter, authorizing the defendant to en- 
ter upon and construct its road over lands without 
having first made compensation for the lands taken, 
was void, and the defendant was a trespasser in so 
entering, and whatever it affixed to the soil becomes a 
part of, and strictly belonged to the owner of the soil; 
yet, as in these proceedings, the question is, what is 
just, fair and equitable compensation to be paid to the 
owner for taking the land, and damages arising from 
taking the same, such owner is not entitled to have 
included as a part of such compensation the value 
added to the land by the road-bed ties, rails, etc., 
placed on it by defendant. Opinion by GILFILLAN, 
C. J.— Greve v. First Division St. Paul R. Co. 


[Filed May 20, 1879.] 
MASTER AND SERVANT.—It is the duty of the master 


The plaintiff, in , 





to use due care in employing and maintaining suitable 
instrumentalities for the performance of the work re- 
quired of his servants. This duty is imposed upon 
him as master, and is an absolute and personal duty, 
from the responsibility of which the master can not 
eseape by entrusting its performance to an agent ora 
servant. If the master does so entrust it, the servant 
or agent is charged with the master’s duty, and, in the 
case of a corporation, such servant or agent occupies 
the place of the corporation, and the latter is deemed 
present, and, consequently, liable for the manner in 
which such servant or agent acts. The negligence 
of the servant or agent, in such cases, is the neg- 
ligence of the master. In the instance of a rail- 
road, the track is one of the instrumentalities for 
the working of the road, and, therefore, something 
which it is the master’s absolute and personal duty to 
employ due care in maintaining and keeping in a con- 
dition suitable to the purposes for which it is to be 
used; that is to say: in such a condition that it can be 
safely used for such purpose. Held, that the negli- 
gence of the section-foreman, in taking up a rail for 
the purpose of repairing the track, without putting 
out any proper signals asa warning to approaching 
trains, was the negligence of the corporation, and that 
plaintiff, who was a laborer, employed by the corpora- 
tion on a wood-train that was ditched in consequence 
of the negiigence of the section-foreman, could re- 
cover. The principle which exempts a master from 
liability to one servant for the negligence of a fellow 
servant, has no application. Opinion by BERRY, J.— 
Thompson v. Drymatla. 


_ 
—_— 





SUPREME COURT OF IOWA. 


June Term, 1879. 


HUSBAND AND WIFE—LIABILITY OF WIFE UNDER 
STATUTE FOR FAMILY EXPENSES.—Under section 
2214, of the code which makes the expenses of the fam- 
ily chargeable upon the property of the wife, as well as 
that of the husband, one who advances money to the 
husband, at his request, to pay indebtedness incurred 
for family expenses, can not recover the same from the 
wife. The person to whom the indebtedness is incur- 
red, or his assignee, alone comes within the statute. 
Opinion by Apams, J.—Sherman vc. King. 


TaXx-TITLE—STATUTE OF LIMITATIONS—POSSES- 
s1IonN.—Where land, upon which a tax-title has been 
acquired, remains unoccupied for five vears after the 
recording of the tax deed, the title of the tax purchaser 
becomes absolute and perfect, and the holder of the 
patent title can not, thereafter, acquire such possession 
of the land asto enable himto plead the statute of 
limitations to an action by the holder of the tax deed 
to obtain possession. Beck, C. J., and Rothrock, J., 
dissenting. Opinion by SEEVERS, J.—Moingona Coal 
Co. v. Biair. 

MECHANICS’ LIEN—ROLLING STOCK OF RAILWAY 
Is PERSONALTY.—1. The rolling stock of a railway is 
personal property and not real estate, and, therefore, 
is not subject to a mechanics’ lien. State Treasurer v. 
Summerville & Gaston R. Co., 28 N. J, L. 21: William- 
son v. New Jersey Southern R. R., cited in 6 Cent. L. J. 
381: Randall v. Elwell, 52 N. Y. 521; Hoyle v. Platts- 
burgh R. Co., 54 Id. 314; C.& N. W. R. Co. v. Bor- 
ough, of Fort Howard, 21 Wis. 44; Coe v. Columbus 
R. Co., 10 Ohio St. 372. 2. A mechanics’ lien for ma- 
terial furnished may be established for the full amount 
contracted for and furnished, notwithstanding the fact 
that only a portion of the same was used by the pur- 
chaser in the construction of the improvement upon 
which the lien is claimed. Opinion by SEEVERS, J.— 
Nelson v. Iowa Eastern R. Co. 
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COMMON CARRIERS — DELIVERY OF FREIGHT— 
‘FURNISHING EXPENSE BILL TO PERSON NOT THE 
CONSIGNEE.—The plaintiff shipped a part of a car- 
load of dead hogs upon defendant’s road, consigned to 
@ firm in Cedar Rapids. Upon their arrival there, they 
were taken from the car by the drayman of the con- 
signee, and a stranger who claimed to be their agent, 
and deliveredtothem. The pretended agent requested 

. and obtained from the defendant’s agent an expense 
bill, such as it was the custom to furnish to consignees 
‘when requested, and which showed that the freight 
«harges had been prepaid, but did not contain the 
name of the consignors. This the stranger presented 
to the consignees, to whom he represented himself as 
the owner of the hogs, and from whom he obtained 
payment therefor. In an action by the consignors to 
Aharge defendant with the value of the freight: Held, 
that the delivery by defendant was a sufficient com- 
pliance with the terms of the consignment to relieve it 
of liability as a common carrier, and that the furnish- 
ing of the expense bill to the stranger was not such an 
act of negligence as would charge it with liability for 
the mistake of the consignees in making payment to 
the wrong person. Opinion by ADAms, J.—Ryder v. 
Burlington, etc., R. Co. 


— 
——_— 





SUPREME COURT OF OHIO. 
December Term, 1878. 
[Filed June 19, 1879.] 


FINDER OF PROPERTY—WHEN GUILTY OF LAR- 
ACENY.—1. On a charge of larceny it is not necessary to 
the conviction of the accused that he should at the 
time of taking the property, have known, or have had 
reason to believe he knew the particular person who 
owned it, or that he should have the means of identi- 
fying him instanter. 2. Lost property which has not 
been abandoned by the owner is the subject of larceny 
by the finder. 3. The finder is not bound to make 
earch forthe owner. His belief or ground of belief 
in regard to finding the owner is-not to be determined 
by the degree of diligence that he may be able to use 
to accomplish thut purpose; but by the circumstances 
apparent to him at the time of finding the property. 
4. Where, at the time of finding the property, he has 
reasonable ground to believe from the nature of the 
property, or the circumstances under which it is 
found, that if he deals honestly with it, the owner will 
appear or be ascertained, he will be guilty of larceny 
df at the time of taking the property into his posses- 
sion, he intends to steal it. Judgment affirmed. 
Opinion by WHITE, J.—Brooks v. State. 


RaPE—CAPACITY — BURDEN OF PROOF.— 1. The 
section in the code of criminal procedure (74 Ohio 
Laws, 349, §31), dispensing with proof of emissio sem- 
,tnis, has no relation to capacity; and hence it does not 
so enlarge the meaning of the statutory provision in 
relation to rape (74 Ohio Laws, 245, § 9), as to include 
persons not theretofore amenable to that provision. 2 
df it appear on the trial of one charged with rape that 
he is a boy under fourteen years of age, the burden is 
An the State to prove capacity to commit the crime: 
and if the court enumerate certain facts which are of 
-no determinate value, and say to the jury that if they 
are proved the burden is on the accused to show want 
of capacity, itis error. Judgment reversed und cause 
remanded for a new trial. Opinion by OkEyY, J.—Hilt- 
abiddle v. State. 


ACTION FOR WRONGFULLY CAUSING DEATH — 
fHOMICIDE WHEN EXCUSABL™.—1. Homicide is not 





exqusable on the ground of self-defense, although the 
slayer believes, in good faith, that he is in imminent 
danger of death, or great bodily harm, and that his 
only means of escape from such danger consists in 
taking the life of his assailant, unless there were rea- 

sonable grounds for such belief. 2. In an action under 
the act of March 25, 1851, requiring compensation for 
causing death by wrongful sct, neglect or default, evi- 
dence having been given tending to show that the de- 
ceased commenced the affray in which he lost his life, 
the defendant prayed an instruction to the jury, that if 
the wrong or fault of the deceased contributed to the 
injury resulting in his death, no recovery could be 
had in the action: Held, that the instruction prayed 
for was properly refused. Judgment affirmed. Opin- 
ion by BOYNTON, J.—Darling v. Williams. 


PAYMENT—SUFFICIENCY OF ORDER OF BOARD OF 
TRUSTEES.—1. The treasurer of a city or village hav- 
ing a board of water works trustees is required, under 
sec. 8, ch. 1, of the municipal code of 1878 (75 Ohio 
Laws, 342), to disburse the water works funds de pos- 
ited with him in accordance with section 7 of said act, 
upon orders drawn by the board of trustees and signed 
by one of the trustees and countersigned by the clerk 
of the water works. 2. Such an order must show up- 
on its face that it is the order of the trustees. The re- 
fusal to pay an order drawn in the following form: 

‘Water Works Order. 
City Water Works Office, 
Columbus, O., January 13, 1879. 
“Treasurer of Franklin County: 

**$39.00. Pay to the order of S. P. Axtell, Secretary, 
thirty-nine dollars, for miscellaneous expenses, and 
charge to water-works fund. 

“DPD. H. RoYcE, Trustee, 
8S. P. AXTELL, Secretary.”’ 
does not put the treasurer in default, as it does not 
show that it is the order of the trustees. Peremptory 
writ refused. Opinion PER CURIAM.—State v. Corzi- 
lius. 


_—_ 
—_> 





SUPREME COURT OF MICHIGAN. 


April Term, 1879. 


DIVORCE—REOPENING PROOFS— EXTREME CRU- 
ELTY—ALIMONY.— 1. Where there is nothing to hin- 
der a party from taking his proofs within the time al- 
lowed by the rules of practice, and from cross-exam- 
ing the witnesses of his opponent, he can not get leave 
afterwards to bring contradictory testimony without 
a strong showing that justice requires it, and that he 
has not been so far at fault as to have forfeited his 
claim to favor. Thayer v. Swift, Walk. Ch. 384; Ham- 
mersley v. Lambert, 2 Johns. Ch. 432. 2. A general 
reopening of proofs is matter of discretion. 3. A com- 
plainant may have special equities making it proper to 
reopen proofs for his benefit without allowing defend- 
ant to put in further testimony. 4. Defendant having 
vexatiously refused to pay alimony and withheld 
means that he was bound to give complainant for ex- 
pediting the cause, meanwhile taking no proofs him- 
self until after the time allowed by rule had expired, 
and then, while still in contempt by his refusal to pay 
alimony, having asked leave to introduce proofs, such 
permission was properly refused. 5. It may be sup- 
posed that licentious persons of opposite sexes, con- 
sorting together, and holding loose views of the mar- 
ital relation, commit such offenses as they have oppor- 
tunity tocommit. 6. It is extreme cruelty to a wife 
for her husband openly to consort with and express 
his preference for loose females. 7. The allowance 
of alimony in gross instead of by periodical payments 
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is approved in cases where the husband would be 
likely to vexatiously delay or withhold payments. 
Opinion by CAMPBELL, C. J.—McLung v. McLung. 


EQUITABLE WARDSHIP—MENTAL UNSOUNDNESS. 
1. An equitable wardship arises where a son takes 
charge of his father’s affairs, in the belief that the lat- 
ter is incompetent to manage them, and the father pass- 
ively assents. 2. The conduct of relations and others 
towards an individual, is better evidence of what they 
think of his mental unsoundness, than any term they 
can use to express it, especially when, without being 
experts, they recognize in him a condition of mental 
disorder without thinking it amounts to insanity. 3. 
If a person, by reason of having ‘“ the blues,” is con- 
sidered unfit to attend to his. business, and passively 
surrenders it to the conduct of others, his condition 
justifies equitable investigation into the justice of any 
bargain which those who have charge of his affairs may 
have made with him. 4. A presumption arises against 
the justice of any bargain made by one in the position 
of a guardian, with a ward incompetent to manage his 
affairs, and the guardian has the burden of showing 
vhat the transaction was fair, and for the other’s imter- 
est. Opinion by GRAVES, J.—Jacox v. Jacox. 


MUNICIPAL CORPORATIONS—-ULTRA VIRES—RatTI- 
FICATION.—Highway commissioners of a township 
having made partial payments upon a completed work, 
further payment was resisted on the ground that the 
work contracted for and carried out was not in a part 
of the township open to the exercise of such author- 
ity; was where such things could be done at township 
cost, but was upon territory which, in fact, was under 
separate village government. 1. A municipal corpora- 
tion can not ratify an act which it would have been 
positively unlawful to do. Taymouth vy. Koehler, 35 
Mich. 22; Marsh y. Fulton Co., 10 Wall. 676; Horton v. 
Town of Thompson, 71 N. Y. 518; McCracken vy. San 
Francisco, 16 Cal. 501; Ashbury Railway Carriage, etc., 
Co. v. Riche, L. R. H. L. 658. But this rule ean not 
affect proceedings to recover back money or property 
obtained by an act ultra vires. 2. Highway commission- 
ers can not bind their township by a partial payment 
for work which the township could not have author- 
ized, such as the digging of a sewer within another 
jurisdiction. 3. The recovery of money obtained 
through a transgression of power does not affirm, but 
denies the existence of the power. 4. An act that 
might originally have been so done as to be binding, 
may be so ratified or assumed, as to bind the immediate 
parties. Opinion by GRAVES, J.—Highway Commis- 
sioners of Sault Ste. Marie v. Van Dusan. 








BOOK NOTICE. 





[NEW Books RECEIVED. American Reports, Vol. 26.; 
J. D. Parsons, Jr., Albany. Manual of International Law. ; 
Barnes & Co., New York. Morse on Banks and Banking. ; 
Little, Brown & Co., Boston. Daniels on Negotiable In- 
struments; Baker, Voorhis & Co., New York.] 


A COLLECTION OF LEADING CASES on the Public 
Land Laws of the United States, with notes and ref- 
erences. By J. VANCE LEWIS, attorney at law. 
Washington: 1879. 


To those interested in the laws relating to the public 
lands, this volume will be of great value. It contains 
one hundred and twenty leading cases on questions 
which have grown out of this subject, and have been 
adjudicated during the past few years. Nearly all of 
these one hundred and twenty cases have annotations 
appended, in which the other decisions on the same 














topics are grouped and explained. A table covering 
several pages, and containing all the acts of Congress 
construed or cited in the leading cases, is also given. 
The book contains in all over 800 pages, and to any one 
whose practice enters at all into this department, needs 
no recommendation from us. 








QUERIES AND ANSWERS. 


[The attention of subscribers is directed to this depart- 
ment, as a means ef mutual benefit. Answers to queries 
will, be thankfully received, and due credit given when- 
ever requested. The queries must be brief; long state- 
ments of facts of particular cases must, for want of space, 
be invariably rejected. Anonymous ¢ommunications are 
not requested. ] 


*,* The following queries received during the past week are 
respectfully submitted to our subscribers for solution, by re- 
quest of the senders. It is particularly desired that any of our 
readers who have had similar cases, or have investigated 
the principles on which they depend, will take the trouble 
to forward an answer to as many of themas they are able, 


QUERIES. 


1. INSANITY—NOTICE.—A, ‘a citizen of the State 
of Ohio, is adjudged insane in that State and a guar- 
dian or committee is appointed. A is allowed to re- 
move to the State of Indiana. and there contracts 
debts. Is he liable for those debts, or can he plead in- 
sanity to the action? Is the adjudication in Ohio, 
notice to citizens of Indiana’ 


Alexandria, Ind. Cc. C. P. 


2. MARRIED WOMAN— DEED — EsTopPLe.—Hus- 
band conveys, as his land, inone boundary. The title to 
asmall portion is in his wife. Her name appears no- 
where in the deed except the testamentary clause, 
which clause is as follows: ‘ In testimony of all which, 
the said A and his wife B, who is a party to the con- 
veyance, set their hands‘and seal.”” She signs and ac- 
knowledges with him as one of the grantors. Is the 
deed sufficient asto her? If not, cana piea of ‘‘es- 
toppel in pais” be interposed asa bar by a subse- 
quentand remote purchaser by proof aliunde, show- 
ing that she knew the number of acres of her land 
embraced, and united in the deed for the purpose of 
making the purchaser a good title, and was a part of 
her homestead tract and recognized purchaser’s title, 
during her husband’s lifetime, ten years, and said 
valuable improvements on it? J. M. T. 





3. CONDUCT OF TRIAL— EXPERIMENTS MADE BY 
JuRY.—In the trial of a case on promissory note, where 
the defense is forgery, and one of the questions arising 
in the case is, whether the note was originally signed 
in pencil and traced with ink, or whether first in ink 
and traced with pencil—after the jury have been 
sworn and part of the evidence in, court adjourns for 
dinner, two of the jurors get together, and experiment 
on paper, by writing first with pencil, and trace over 
with ink, then write some names and words with ink, 
and trace with pencil, and compare effects, and also 
compare same with the note insuit. Is this such mis- 
conduct of the jury as will warrant the setting aside 
the verdict, the jury having been by the court charged 
to hold no communication with any one or among 
themselves touching the matters in controversy until 
after all the evidence was in, the argument, final 
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charge of the court—the experiments so made by the 
two jurors, in absence of counsel, parties or balance of 
the jury. 


Wooster, Ohio. J. R. A. 


ANSWERS. 
No. 32. 
[8 Cent. L. J. 487.] 


When fina] judgment is rendered by a court of com- 
petent jurisdiction, in an action upon a promissory 
note, against the maker, the note is eo instanti merged 
in the judgment, and no suit can thereafter be main- 
tained against the maker upon the note, and the judg- 
ment rendered inthe State of the defendant’s resi- 
dente has the same force and effect in every court 
within the United States and territories that it has in 


_the State in which it was rendered; and, as no action 


could be maintained upon the note, after its merger 
in the judgment, in the State in which such judgment 
was rendered, none could be maintained elsewhere, 
such judgment being conclusive between the parties. 
Blake v. Downey, 51 Mo. 487; Dutchess of Kingston’s 
Case, 20 Howell, St. Tr. 588; 2 Smith’s Lead. Cas. 424; 
2 Gall. C. C. 229; 4 Watts. Penn, 138; 1 Greenl. Ev. §§ 
528, 536; 1 Greenl. Ev., §§ 504, to 510, and authorities 
there cited. But see generally 1 Greenl. Ev. pt. 3, ch. 
5, and authorities there cited, as to impeachability of 
judgment collaterally for fraud. 


8t. Louis, Mo. M. THOMPSON. 





No. 33. 
[8 Cent. L. J. 488.] 


By the common law, goods seized under execution 
can not be distrained while in the custody of the law. 
For the protection of landlords, by statute, 8th Anne, 
c. 14, and adhered to by the American courts and re- 
enacted generally by the States, the sheriff must 
first pay the rent due, and for which the landlord has 
a lien, before he can remove the property taken in ex- 
ecution from the rented premises. And if, after no- 
tice and demand, the sheriff fails to pay the landlord 
his rent, the landlord’s remedy is by suit “in case” 
against the sheriff,or he may move the court from which 
the execution issued, that the proceeds of the goods in 
the hands of the sheriff be applied tothe satisfaction 
of his rent. Archbold Landlord and Tenant, p. 134; 
Eaton v. Southy, Willes,136; 2d vol. Sharswoods Black- 
stone, p. 6; 4 Moore 8S. C. 473. J. M. T. 

Bowling Green, Ky. 





No. 27. 
[8 Cent. L. J. 447.] 


In the matter of Bird, tried in the United States Dis- 
trict Court for the District of Oregon, May 24, 1871, 
DEaDY, J., says: ‘‘ As at present advised, I do not see 
what provision of the Constitution, or statute, or com- 
mon law, can be invoked to prevent the arrest and trial 
of a person by court martial fora military offense, 
committed while such person was an officer or soldier 
of the army of the United States, after the expiratiou 
of the term of service, so that the order for the trial 
be issued within the time limited by the article of 
war.” (The article of war herein referred to is the 
present 103d article, and is a statute of limitation for 
military offenses, the time being two (2) years.) 

The cases of Lord Geo. Sackville (1760), and Lieut. 

,Jas. Blake (1805), cited by Simmons & Tytler, in their 
respective works on Courts Martial, are tothe same 





effect. But the President has announced, in general 
court martial orders No. 16, Adjutant-General’s office, 
1871: “* * * That officers or soldiers, after they 
have been regularly discharged from the military ser- 
vice, or after their term of service has expired, unless 
proceedings have been commenced before such expira- 
tion, are not (except when otherwise provided by stat- 
ute) within the jurisdiction of a court martial for 
offenses committed by them while in the service.’ 
The statutory exceptions here mentioned are certain 
cases of fraud, perjury, etc., set forth in the 60th arti- 
cle of war; also the crime of desertion, 48th article of 
war. This last article provides that a deserter shall be 
liable to trial and punishment by court martial, 
although his term of enlistment may have elapsed pre- 
vious to his apprehension. But it is submitted that a 
soldier’s term of enlistment can not elapse whiie he is 
absent in desertion. * ARMY OFFICER.” 
Fort Hamilton, New York Harbor. 








NOTES. 





JUDGE DILLON was presented with a farewell ad- 
dress by the Minnesota bar at Minneapolis on the 27th 
ult. The address contained the following passage: 
“We recognize in you a man of extraordinary 
learning in all the branches of knowledge that com- 
bine to make a thoroughly good judge. We also con- 
cede to you all those qualities of temperament which 
are essential to the same end; you have been patient 
when we have been tedious; you have been amiable 
when we have been irritable; you have always been 
clear when we have been in doubt. It has been an ed- 
ifying pleasure to us to listen to your lucid expositions 
of the many difficult questions we have in the dis- 
charge of our professional duties so often submitted to 
you for solution. The varied interests that have been 
referred to your decision have involved the welfare of 
the greatest enterprises of the Northwest, and these 
contests have arrayed in antagonisin forces of corres- 
ponding magnitude, yet your wisdom and impartia! 
justice have enabled you to satisfy all interests and 
make your judgments respected by all parties. The 
highest tribute we can pay to your excellence asa 
judge is to say that inall the long years in which we 
have practiced before you, and in all the various con- 
tests which we have represented as counselors in your 
court, the instances which any of us can recall in which 
we have suffered defeat, are very rare indeed where 
we have not on reflection been compelled to acknowl- 
edge the correctness of your decisions, and in no cases 
have we ever had occasion to doubt your perfect im- 
partiality and conscientious discharge of duty.” The 
bar of this city have prepared and will present at an 
early day an appropriate address.—-A number of judi- 
cial nominations were presented during the last few 
days of the present session of Congress, most of them 
being confirmed. Among these were Wm. J. Galbraith, 
of Iowa, Associate Justice of the Supreme Court of 
Montana. John F. Morgan, of Lllinois, Chief Justice 
of the Supreme Court of Idaho. Norman Buck, of 
Idaho, Associate Justice of the same court. John A. 
Hunter, of Missouri, Chief Justice of the Supreme 
Court of Utah, and Thomas J. Morris, of Maryland, 
United States District Judge for the District of Mary- 
land.— Mr. Charles 8S. C. Bowen, has been appointed 
a judge of the Queen’s Bench Division of the English 
High Court of Justice, vice Mr. Justice Mellor re- 
signed. He was called to the bar in 1861. He was for 
several years recorder of the borough of Penzance, 
and in 1872 he succeeded the late Mr. Justice Archi- 
bald in the office of junior common law counsel to the 

Treasury. 
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